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Abstract  Globalization has been accompanied by the spreading of bribing foreign 
officials. In order to curb the transnational corruption, the US has pioneered the 
anti-foreign bribery through enacting the 1977 Foreign Corrupt Practice Act (FCPA), 
which also stimulated the formulation of international anti-corruption agreements. Even 
though the 8th Amendment of China’s Criminal Law contains a concise provision on 
sanctioning bribing foreign officials, however, China still does not have a 
comprehensive anti-foreign bribery legal mechanism. As the second largest economy of 
the world, China seems inevitably to have its own anti-foreign corruption statute. This 
article aims to use the U.S. FCPA as an analytical subject to discuss whether or not 
China has the necessity of enacting its own statute of foreign corruption prevention. The 
issues such as extraterritorial jurisdiction and compliance burden should also be 
considered in the enactment of China’s possible anti-foreign bribery law. 
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INTRODUCTION 

Corruption is evil. As stated by former secretary-general of the United Nations Kofi 
Annan in the Forward to the United Nations Convention against Corruption (UNCAC):  

Corruption is an insidious plague that has a wide range of corrosive effects on 
societies. It undermines democracy and the rule of law, leads to violations of human rights, 
distorts markets, erodes the quality of life and allows organized crime, terrorism and other 
threats to human security to flourish. This evil phenomenon is found in all countries — big 
and small, rich and poor — but it is in the developing world that its effects are most 
destructive.  

Corruption is transnational. Dating back to 1977, the Committee on Interstate and 
Foreign Commerce of US House of Representatives depicted how cross-border bribery is 
prevailing in American business: 

More than 400 corporations have admitted making questionable or illegal payments. 
The companies, most of them voluntarily, have reported paying out well in excess of $ 300 
million in corporate funds to foreign government officials, politicians, and political parties. 
These corporations have included some of the largest and most widely held public 
companies in the United States; over 117 of them rank in the top Fortune 500 industries. 
The abuses disclosed run the gamut from bribery of high foreign officials in order to secure 
some type of favorable action by a foreign government to so-called facilitating payments 
that allegedly were made to ensure that government functionaries discharge certain 
ministrial [sic] or clerical duties. Sectors of industry typically involved are: drugs and 
health care; oil and gas production and services; food products; aerospace, airlines and 
air services; and chemicals. The payment of bribes...is counter to the moral expectations 
and values of the American public. But not only is it unethical, it is bad business as well. It 
erodes public confidence in the integrity of the free market system. It short-circuits the 
marketplace by directing business to those companies too inefficient to compete in terms of 
price, quality or service, or too lazy to engage in honest salesmanship, or too intent upon 
unloading marginal products...Bribery of foreign officials by some American companies 
casts a shadow on all U.S. companies. The exposure of such activity can damage a 
company’s image, lead to costly lawsuits, cause the cancellation of contracts, and result in 
the appropriation of valuable assets overseas.1 

Undoubtedly, corruption is illegal universally. Every jurisdiction tries to crack down 

                                                        
1 Report of Unlawful Corporate Payments Act of 1977, House of Representatives, 95th Congress, 1st 

Session, Report No. 95–640.  



2017]   DOES CHINA NEED AN ANTI-FOREIGN BRIBERY STATUTE?   357 

corruption by civil sanctions and criminal penalties, while the legal remedies are mostly 
targeting the domestic corruptive activities. The struggle against transnational bribery is a 
comparatively recent effort. In 1977, US pioneered the anti-international corruption 
campaign through the legislation of the Foreign Corruption Practice Act (FCPA). The 
international community has echoed the US initiatives in the later years by the form of the 
Inter-American Convention against Corruption, the OECD Convention on Combating 
Bribery of Foreign Public Officials in International Business Transactions (OECD 
Convention), the Agreement Establishing the Group of States against Corruption, the 
UNCAC, etc.  

The fight against corruption has been the dominant theme recently in China’s   
legal-political arena. China is also a member state of the UNCAC. However, China is not 
a “fighter” inclining to utilize the aforementioned international institutions. By contrast, 
as an active international player against the corruption, China mainly adopted the way of 
bilateral efforts to “fox-hunt” the fled corrupt officials.2  

Should China then make its own comprehensive legal framework to curb the 
cross-border bribery? A positive answer would be offered. The international hunting of 
the fled corrupted official essentially works as a side product of the campaign against the 
corrupt activities carried out within the Chinese national border. With the robust growth 
of Chinese Foreign Direct Investment (FDI) overseas, China needs to stretch its arm to 
control the possible bribery of foreign officials.  

I. THE TIMING FOR CHINA TO MAKE ITS OWN ANTI-FOREIGN BRIBERY STATUTE: A 
HISTORIC COMPARISON WITH THE U.S. FCPA 

A. A Review of the Legislative Background of FCPA 

In early 1970’s, the Lockheed bribery scandal triggered the U.S. Congress to seriously 
consider whether it was necessary to make some legislative efforts to tackle the 

                                                        
2 In Beijing’s Declaration on Fighting Corruption, the first international anti-corruption achievement led 

by China, China strongly advocates to exploring the potential of “enhancing bilateral cooperation to fight 
corruption through the use of existing international legal instruments such as the United Nations Convention 
against Corruption (UNCAC) and the United Nations Convention on Transnational Organized Crime 
(UNTOC), and relevant initiatives like the APEC Course of Action on Fighting Corruption and Ensuring 
Transparency; encouraging member economies, where appropriate, to sign and conclude bilateral extradition 
treaties and mutual legal assistance agreements.” China’s most striking effort is the “Fox-Hunt 2014” 
campaign to repatriate corrupt officials or their family members who have moved abroad taking their 
ill-gotten gains with them. See LIN Zhe, Net Set to Stop “Foxes” Fleeing, available at 
http://www.chinadaily.com.cn/opinion/2014-11/12/content_18900927.htm (last visited May 30, 2017). From 
2014 to 2016, 410 corrupted officials fleeing aboard had been brought back, including 39 of the most wanted 
100 corrupted officials. See 国际追逃追赃工作取得重要阶段性成果 (Important Interim Achievement Made in 
International Hunting and Illicit Money Recovery), available at http://www.ccdi.gov.cn/special/ztzz/ 
ztzzjxs_ztzz/201703/t20170327_96425.html (last visited May 30, 2017). 
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extraterritorial corruption phenomenon.3 The Watergate investigation finally stimulated 
the U.S. Congress to enact the FCPA. The Office of the Watergate Special Prosecutor 
traced to secret corporate “slush” funds deposited in foreign banks, which were the source 
of the much unreported political gifts from the U.S. corporations to the Committee to 
Re-elect the President. The Securities and Exchange Commission (SEC) followed the 
clue and stepped in. As for the issue of making illegal payments to foreign officials, a 
SEC report “discovered falsifications of corporate financial records, designed to disguise 
or conceal the source and application of corporate funds misused for illegal purposes, as 
well as the existence of secret ‘slush funds’ disbursed outside the normal financial 
accountability system. These secret funds were used for a number of purposes, including 
in some instances, questionable or illegal foreign payments.”4 According to that SEC 
report, recipients of corporate payments overseas fall into four general categories: 
high-ranking foreign government officials, lower-level government employees, foreign 
political parties, and foreign business enterprises. Payments to foreign officials at all 
levels of government were the most common.5 In addition to the SEC report, Senator 
Church also revealed that major American corporations not only “had made illegal 
political contributions in the United States,” but also “had failed to report to their 
shareholders millions of dollars of offshore payments in violation of the securities laws of 
the United States...What concerns us here is a major issue of foreign policy for the United 
States.”6 The Watergate investigation spurred a probe into the business world about the 
illegal payment for the foreign officials. Thus, in March 1976, President Gerald Ford 
deployed a “task force” of high-ranking officials to deal with it. In addition, the 
subcommittee in charge of the House of Representatives characterized over 400 cases of 
bribery in its final report of September 1977 not only as “unethical” but also as a danger 
to the market economy and the competitiveness of the U.S. economy. Moreover, the 
report emphasized on the foreign and military policy interests of the country.7 At the 
height of the Cold War, it would be a national threat if American companies become 
weaker confronting with the fierce competition from the Soviet Union. Corruption would 
weaken American companies for it would let the inefficient ones survive or even thrive 
with unfair business practices, undermining the productivity of the U.S. economy and 
                                                        

3 Andrew B. Spalding, Corruption, Corporations, and the New Human Right, 91 Washington University 
Law Review 1365, 1371 (2014).  

4 See the Report of the Securities and Exchange Commission on Questionable and Illegal Corporate 
Payments and Practices, Submitted to the Senate Banking, Housing and Urban Affairs Committee, at 2 
(1976).  

5 Id. at 7. 
6 Multinational Corporations and United States Foreign Policy: Hearings before the Subcommittee on  

Multinational Corporations of the Senate Committee on Foreign Relations, 94th Congress 1 (1975) 
(statement of Senate Frank Church, Chairman, Subcommittee on Multinational Corporations, Senate 
Committee on Foreign Relations). 

7  Hartmut Berghoff, From the Watergate Scandal to Compliance Revolution: The Fight against 
Corporate Corruption in the United States and Germany, 1972–2012, 53 Bulletin of the GHI 7, 15 (2013).  
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alienating the most important members of the Western alliance of the US. Furthermore, it 
would be highly possible that arms technology would proliferate in an uncontrolled way, 
as corrupt companies could potentially sell the technology to enemy states.  

However, even bribery of U.S. officials is illegal under the federal law, but during the 
Watergate investigation, bribery of foreign officials or contributions to foreign political 
campaigns was not expressly prohibited under the U.S. law. The enactment of the FCPA 
consequently became necessary, the legislative record also proves that congressional 
motivation was sparked by a post-Watergate moral standard, economic perceptions, and 
global leadership.8 The FCPA made it unlawful for U.S. companies to bribe foreign 
officials and politicians with the aim of obtaining unfair advantage and stipulated heavy 
fines and imprisonment of up to five years for violations.  

Critiques accompany the FCPA all the time since its birth. A major concern is that it is 
a unilateral step and American companies will suffer from the disadvantage while their 
foreign competitors were free from similar legal burden. But the fall of the Soviet Union 
and the changes in Eastern Europe have tremendously altered American foreign policy. 
With the end of the Cold War, economic considerations have replaced geopolitical and 
military concerns. In addition, previously inaccessible regions of the world are now 
exposed to, and in many cases are seeking, Western commercialization. These areas, 
however, are often rife with corruption.9 As the only superpower of the world, the US 
would be benefited the most from a level playground of international business. Therefore, 
to promote an international anti-corruption regime in compatible with the FCPA stood out 
to be a real concern for the US. Therefore, the U.S. Congress requested that Clinton 
administration negotiate an international treaty with members of the OECD to prohibit 
bribery in international business transactions by many of the U.S. major trading partners. 
Subsequent negotiations at the OECD culminated in the OECD Convention, which, 
among other things, required parties to make it a crime to bribe foreign officials.10 

In general, the US was not only the first nation to acknowledge the issue of bribery in 
international business transactions as a serious threat, but also the first nation to adopt 
anti-bribery legislations curbing the extraterritorial corruption. In the post-Cold War era, 
enjoying the enormous trade and economic advantage, the US will gain economic, 
political and ethical achievements through “internationalizing” the FCPA. The longest 
history and rich experience of FCPA enforcement serve as a persuasive source of 
reasoning for the expansion of U.S. model of anti-corruption.   

                                                        
8 Mike Koehler, The Story of the Foreign Corrupt Practices Act, 73 Ohio State Law Journal 930, 938 

(2012). 
9 Daniel Pines, Amending the Foreign Corrupt Practices Act to Include a Private Right of Action, 82 

California Law Review 185, 185 (1994).  
10 Criminal Division of the U.S. Department of Justice and the Enforcement Division of the U.S. 

Securities and Exchange Commission, A Resource Guide to the FCPA U.S. Foreign Corrupt Practices Act, at 
3, available at https://www.sec.gov/spotlight/fcpa/fcpa-resource-guide.pdf (last visited May 30, 2017).   
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B. The Contemporary Situation China Faces on Anti-Foreign Bribery 

China opened its door to the world economy one year after the enactment of the 
FCPA. In 1978, China adopted the reform and opening up policy. Almost four decades 
later, China ascended to the second largest economy in the world. In the meantime, China 
has become an international player in the arena of foreign investment.  

In 2015, China claimed to be the second largest international investor, with an 
outward FDI of US$ 146.67 billion, accounting for 9.9% of the world total. In addition, 
China’s outward FDI exceeds its inward FDI for the first time.11 As for the prospect of 
FDI outflow, China is replacing US as the top country of investing overseas.12 China’s 
outward FDI is largely concentrated in developing countries. In 2015, 70.9% of its 
outward FDI was spent in the developing economies.13 

With the robust increase of overseas investment, the issue of foreign bribery has been 
put on the agenda. Similar to the situation of what US faces after the Cold War when she 
was expanding her economic influence to the Eastern European counties, China was 
expanding her clout in developing countries, which were comparatively more prone to 
corruption.14 In addition, in the Transparency International’s Bribe Payer Index of 2011, 
companies from China and Russia are perceived to be most likely to engage in bribery 
abroad. The business people who were surveyed had perceived that bribery by companies 
from these countries to be the most widespread, resulting in scores for China and Russia 
which are substantially lower than the other surveyed countries.15 In recent years, some 
Chinese companies were found engaging in the foreign bribery. Around 50 Chinese 
companies are ineligible to be awarded a World Bank-financed contract because they 
have been sanctioned under the Bank’s fraud and corruption policy.16 

Just as Transparency International has pointed out, the Bribe Payers Index draws 
attention to foreign bribery carried out by companies from the world’s leading economies. 
The governments of these countries and territories have a clear responsibility to address 

                                                        
11 Ministry of Commerce of PRC, 中国对外投资合作发展报告 (Report on Development of China’s 

Outward Investment and Economic Cooperation), (2016), available at http://fec.mofcom.gov.cn/article/ 
tzhzcj/tzhz/upload/zgdwtzhzfzbg2016.pdf (last visited May 30, 2017). 

12 Id. at 9. 
13 Id. at 7. Also see ZHOU Lihuan & Denise Leung, China’s Overseas Investments, Explained in 10 

Graphics, available at http://www.wri.org/blog/2015/01/china%E2%80%99s-overseas-investments- 
explained-10-graphics (last visited May 30, 2017).  

14 In Transparency International’s 2014 Corruption Perception Index, the top 15 clean countries are all 
developed countries and the countries ranking after 100 in all 174 countries evaluated are from the 
developing economies, available at https://www.transparency.org/cpi2014/results (last visited May 30, 2017). 

15  Transparency International, Bribe Payers Index 2011, available at https://www.transparency.de/ 
uploads/media/BPI-2011-REPORT.pdf (last visited May 30, 2017).  

16 See World Bank Listing of Ineligible Firms & Individuals, available at http://web.worldbank.org/ 
external/default/main?contentMDK=64069844&menuPK=116730&pagePK=64148989&piPK=64148984&q
uerycontentMDK=64069700&theSitePK=84266 (last visited May 30, 2017).  
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this problem, through both regulatory and legal means. An important first step in the fight 
against foreign bribery is for a government to have an effective anti-corruption system in 
place at home. Governments must set an example to companies by prohibiting corruption 
within the public sector and upholding high standards of integrity with no impunity. The 
link between a government’s fight against corruption at home and foreign bribery by its 
companies is made apparent by the strong correlation between the Bribe Payers Index and 
the Corruption Perceptions Index. Countries have less corrupted domestic business 
environment usually have a better performance regarding to foreign bribery.17 

Following the conclusion of the 18th National Congress of the Communist Party of 
China in 2012, China staged a far-reaching campaign against corruption. Until early 2017, 
more than 100 officials above ministerial level have been probed for corruption. 
Corruption has stopped spreading and a “crushing momentum” against graft has taken 
shape.18 But this crackdown has been confined to domestic corruption. China has not 
persuaded the world to believe that China starts to take into serious consideration on 
foreign bribery and enforcing its prohibition on foreign bribery soon. With the increasing 
Chinese political and economical influence in the world, China has to make its decision 
on whether it should formulate an all-rounded anti-foreign bribery system.  

II. THE CONTEMPORARY CHINESE ANTI-CORRUPTION LAWS: WHETHER THEY ARE 
SUFFICIENT TO CURB FOREIGN BRIBERY? 

Before the 8th Amendment to China’s Criminal Law (hereinafter “the Amendment”), 
foreign bribery has not been considered as a specific crime, even though China has 
already established a framework for combating domestic corruption. However, 
concerning the foreign bribery, the Amendment’s achievement is merely a one sentence 
general provision setting out the foundation of anti-extraterritorial bribery.  

A. An Overview of China’s Criminal Sanction on Corruption 

To deal with corruption in business, China maintains a two-layered regime pursuant to 
the Criminal Law and the Anti-Unfair Competition Law. The Criminal Law prohibits 
“giving” bribes to public servants or state entities as well as to private personnel. In 
addition, the criminal law also criminalizes state personnel, state entities or non-state 
personnel for “accepting” bribes.19 While corruption was getting worse in the early 21st 
century, the Supreme People’s Court (SPC) and the Supreme People’s Procuratorate (SPP) 
jointly issued the Opinions on Several Issues concerning the Application of Law in the 

                                                        
17 See Transparency International, fn. 15. 
18  ZHANG Yan, XI: Strict Discipline Required, available at http://www.chinadaily.com.cn/china/ 

2017-01/07/content_27886720.htm (last visited May 30, 2017).  
19 中华人民共和国刑法 (Criminal Law of the People’s Republic of China), Arts. 163, 164, 385, 387, 389, 

392 & 393. 
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Handling of Criminal Commercial Bribery Case20 and Interpretation on Several Issues 
concerning the Application of Law in the Handling of Criminal Cases of Embezzlement 
and Bribery,21 which provides further guidance on judging criminal bribery cases. 

According to China’s criminal law, the term “money or things” plays a fundamental 
part in constituting a crime of bribery. Judicial opinion defines “money or things” as cash, 
articles, and property benefits. Property benefits refer to anything that could be converted 
to money, such as house punishment and debt relief as well as other benefits requiring the 
payment of money, such as membership in clubs, cards with monetary value, travel 
expenditures. Paying bribes can also be realized through giving “money or things” in 
disguised forms, such as purchasing commodities at a lower price than the market value 
or selling “money or things” at an unfairly higher price.22 

Another important element of bribery is that the party giving a bribe has the intent to 
seek an “improper gain.” As for the crime of “bribe accepting,” Article 164 of the 
Criminal Law of China provides that the public prosecutor should prove that the bribe 
recipient has manipulated his authority to purse benefits for the party paying the bribe. In 
fact, the Criminal Law has a special definition of “sate personnel,” which is the target 
person for the bribe accepting. In general, the term “state personnel” is quite broad. 
According to Article 93 of the Criminal Law, state personnel generally refers to persons 
                                                        

20 SPC & SPP, 关于办理商业贿赂刑事案件适用法律若干问题的意见 (The Opinions on Several Issues 
concerning the Application of Law in the Handling of Criminal Commercial Bribery Case), issued on Nov. 20, 
2008.  

21 SPC & SPP, 关于办理贪污贿赂刑事案件适用法律若干问题的解释 (Interpretation on Several Issues 
concerning the Application of Law in the Handling of Criminal Cases of Embezzlement and Bribery), issued 
on Apr. 18, 2016.  

22 Id. Art. 12. A comparison with FCPA’s counterpart provision will help us to understand the feature of 
China’s criminal sanction on corruption. In enacting the FCPA, Congress recognized that bribes can come in 
many shapes and sizes — a broad range of unfair benefits — and so the statute prohibits the corrupt “offer, 
payment, promise to pay, or authorization of the payment of any money, or offer, gift, promise to give, or 
authorization of the giving of anything of value to” a foreign official. The possible form of bribe also may 
include gifts, travel, entertainment, and other things of value charitable contributions. See Criminal Division 
of the U.S. Department of Justice and the Enforcement Division of the U.S. Securities and Exchange 
Commission, fn. 10. However, the Opinions on Several Issues concerning the Application of Law in the 
Handling of Criminal Commercial Bribery Case sets out factors that will be examined when determining 
whether a specific activity is a reasonable gift or an unlawful bribe. These are (1) the circumstances 
surrounding the gift, e.g. whether the parties are relatives or friends, as well as the nature of their relationship; 
(2) the value of the gifts provided; (3) the purpose, timing and manner of delivery of the gifts, particularly 
whether the party providing the gift has asked for a favor from the party receiving the gift in relation to the 
recipient’s official position; and (4) whether the recipient has taken advantage of his or her position to seek to 
or in fact promote the interests of the party providing the gift. In practice, prosecutors or judges have 
considerable discretion to determine whether a gift is an unlawful bribe in the context of the particular case. 
Chinese law does explicitly prohibit any party from paying the expenses for others to “travel,” “study” or 
participate in inspection tours either domestically or overseas for the purpose of seeking improper gains. 
However, the current law does not explicitly clarify whether providing other kinds of entertainment or 
hospitality — for example, treating others to meals or inviting others to cultural events — could in some 
circumstances constitute “bribery.” 



2017]   DOES CHINA NEED AN ANTI-FOREIGN BRIBERY STATUTE?   363 

who perform public service in state organs. In addition, state personnel also includes 
persons who perform public service in state-owned companies or, enterprises, institutions 
or people’s organizations, persons who are assigned by state organs, state-owned 
companies, enterprises or institutions to companies, enterprises or institutions that are not 
owned by the state or people’s organizations to perform public service and the other 
persons who perform public service according to law. Therefore, any employee of a 
state-owned company or enterprise who, being engaged in public service or who is 
assigned by a state-owned company or enterprises to engage in public service in a 
company or enterprise that is not owned by the state, once receiving the improper gains, 
should be convicted of bribe accepting. In addition, any employee of a company or 
enterprise who, violating state regulations in economic activities, accepts rebates or 
service charges of various descriptions and takes them into his own possession shall be 
punished as bribe recipient.  

In China, the Criminal Law sets out the specific monetary thresholds for prosecution 
of bribery crimes. Any person pays bribe to the state personnel for the purpose of seeking 
illegal benefits, once the bribe equals to or exceeds RMB 30,000, should be held liable 
for “giving bribe.” In case the bribe is between RMB 10,000 and RMB 30,000, if the 
bribe payer offers bribes to more than three state personnel, or to any state personnel with 
the supervision and administration functions in terms of food, drugs, work safety, and 
environmental protection, or to judicial officers,23 the briber shall also be held liable. In 
the case of bribes given to state personnel, non-state personnel or state entities, liability 
attaches if the amount of the bribe equals or exceeds RMB 60,000.24 

The criminal penalties for bribery, no matter of “giving bribe” or “accepting bribe,” 
include criminal detention up to six months, a fixed-term imprisonment ranging from six 
months to 20 years, criminal life imprisonment and confiscation of property, depending 
on the specific circumstances and seriousness of particular cases. If an entity is convicted 
of a bribery crime, the entity itself will be subject to a criminal fine, and the employees of 
the entity directly responsible for the crime, including the employees who arrange for and 
pay the bribe as well as management staff who participated in and/or approved the 
activities giving rise to the crime, will be subject to imprisonment as well.  

To prevent bribery in the ordinary course of business, China’s Anti-Unfair 
Competition Law also prohibits a businessman from offering money or goods or by any 
other means in selling or purchasing commodities. If such money of goods offering is not 
severe enough to constitute a crime of bribery, the authority will fine the businessman 
from RMB 10,000 to RMB 200,000. Consequently, the illegal earnings will be 
confiscated.25 
                                                        

23 See SPC & SPP, Art. 7.  
24 Id. Art. 11. 
25 中华人民共和国反不正当竞争法 (Anti-Unfair Competition Law of the People’s Republic of China), 

issued by the Standing Committee of the National People’s Congress on Sep. 2, 1993, Art. 22.  
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A business operator who offers off-the-book rebate in secret to the other party, a unit 
or an individual, shall be deemed and punished as offering bribes; and any unit or 
individual that accepts off-the-book rebate in secret shall be deemed and punished as 
taking bribes. A business operator may, in selling or purchasing commodities, expressly 
allow a discount to the other party and pay a commission to the middleman. The business 
operator who gives discount to the other party and pays commission to the middleman 
must truthfully enter them in the account. The business operator who accepts the discount 
or the commission must also truthfully enter it in the account.26 

However, until the Standing Committee of the National People’s Congress passed an 
amendment of the PRC Criminal Law on February 25, 2011, no law in China has ever set 
forth a clear prohibition on the payment of bribes to “foreign officials” and “officials of 
international public organizations.”27 

B. The Declarative Effect of China’s Criminal Law Amendment on Anti-Foreign Bribery 

Considering foreign bribery, the 8th Amendment of China’s Criminal Law provides 
that “whoever provides property (money or things) to a foreign official or an official of an 
international public organization for the purpose of seeking an improper commercial 
benefit, will be punished in accordance with the provisions applicable to commercial 
bribery.” It is the first time in China that the action of foreign bribery is prohibited by 
China’s Criminal Law. The Amendment itself can be seen as China’s attempt to keep in 
tandem with China’s obligations under the UNCAC to prosecute the bribery of foreign 
officials where the purpose of the bribe is to obtain an advantage in the conduct of 
international business.28 By stating that the purpose of the bribe should be the receipt of 
“an improper commercial benefit,” the Amendment itself suggests that an offence will 
only be committed when the purpose of the bribe is of a commercial nature. The one 
sentence amendment also reveals that the realization of the “improper commercial 
benefit” will affect the prosecution of the crime. By contrast, once the intent of seeking 
such benefit had been found, the criminal liability could be established.  

Both companies and individuals can be punished under the Amendment. In 
accordance with Articles 6 and 7 of China’s Criminal Law, the Amendment will be 
applicable to Chinese nationals both in China and outside China, and all Chinese 
                                                        

26 Id. Art. 8. 
27 中华人民共和国刑法修正案(八) (Amendment (VIII) to the Criminal Law of the People’s Republic of 

China), issued by the Standing Committee of the National People’s Congress on Feb. 25, 2011, Art. 29. 
28 The wording of the Amendment is very close to that of Article 16.1 of the UNCAC, which reads “each 

State Party shall adopt…legislative and other measures…to establish as a criminal offence, when committed 
intentionally, the promise, offering or giving to a foreign public official or an official of a public international 
organization, directly or indirectly, of an undue advantage, for the official himself or herself or another person 
or entity, in order that the official act or refrain from acting in the exercise of his or her official duties, in 
order to obtain or retain business or other undue advantage in relation to the conduct of international 
business.” 
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companies (and their managers) who carry business overseas (including Sino-foreign 
joint ventures, and wholly foreign-owned enterprises). If the amount of “money or 
things” is “relatively large,” violators “shall be sentenced to fixed-term imprisonment of 
not more than three years or criminal detention; if the amount involved is huge,” violators 
“shall be sentenced to fixed-term imprisonment of not less than three years but not more 
than 10 years and shall, in addition, be fined.” If an entity commits such a crime, it shall 
be fined, and the persons who are directly in charge and the other persons who are 
directly responsible for the crime shall be punished accordingly.  

The one sentence Amendment is truly short, but once it is inserted into the overall 
criminal law regime, some uncertainties of the Amendment will be clarified. The 
Amendment itself does not define key terms such as “improper commercial benefit,” 
“money or things,” or “foreign public official.” However, just as the aforementioned in 
the article, the Judicial Interpretation of issued by the SPC has already made 
supplementary interpretation on how to apply the term into practice. As for the term of 
“improper commercial benefit,” its specific meaning can also be found in the Opinions 
jointly issued by the SPC and the SPP, which provides that to “seek an improper 
commercial benefit” means “a briber seeks any advantage in breach of laws, regulations, 
rules or policies; or requires the other party to provide assistance or facilitation that is in 
breach of laws, regulations, rules, policies, or industry codes of practice.” According to 
the Opinions, the “improper commercial benefit” also covers “in such commercial 
activities as bidding and government procurement, giving property to a relevant person in 
violation of the principle of fairness so as to secure a competitive advantage.”29 

However, the Amendment itself and the pre-existing law in China leave the definition 
of “foreign public official” blank. A possible explanation may be that China will borrow 
the definition of Article 2 of the UNCAC, according to which, a “foreign public official” 
shall mean any person holding a legislative, executive, administrative or judicial office of 
a foreign country, whether appointed or elected; and any person exercising a public 
function for a foreign country, including for a public agency or public enterprise. The U.S. 
FCPA, however, defines the “public official” more broadly. According to FCPA, an public 
official will include any officer or employee of a foreign government or any department, 
agency, or instrumentality thereof, or of a public international organization, or any person 
acting in an official capacity for or on behalf of any such government or department, 
agency, or instrumentality, or for or on behalf of any such public international 
organization.30 Currently, public international organizations include entities such as the 
World Bank, the International Monetary Fund, the World Intellectual Property 
Organization, the World Trade Organization, the OECD, the Organization of American 
                                                        

29 See SPC & SPP, fn. 20, Art. 9.  
30 See 15 U.S.C. §§ 78dd-2(h)(2)(A).  
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States, and numerous others.31  
Therefore, the 2011 amendment laid the foundation on China’s regime of anti-foreign 

bribery and up to now works like a kind of manifesto. Few cases have been filed to courts 
under the 2011 one sentence amendment. Compared with the FCPA, the Chinese anti- 
extraterritorial bribery regulation does not have a comprehensive institution about the 
implementation. Should a specific government agency be responsible for dealing with the 
foreign bribery cases, like its American counterpart of Department of Justice? Questions 
like this should be answered with the future development of Chinese anti-foreign bribery 
system. In this regard, the one-sentence addition to the PRC Criminal Law compares 
rather unfavorably to the FCPA’s sixteen pages counterpart or the UK Bribery Act. 
Implementing regulations should be passed which should provide guidance and greater 
legal certainty regarding the operation of the amendment. Anyway, the new amendment 
of the criminal law marks the Chinese authority’s commitment to combating corruption 
overseas. However, there are tremendous challenges ahead and bottlenecks that need to 
break through. Not only does the appropriate legislation need to be put in place, but 
effective implementation of this provision also requires sufficient enforcement processes 
and resources, international cooperation and moreover, the continued willingness of the 
authorities to treat this issue as an important priority.32  

As an old Chinese proverb says, “a journey of a thousand miles begins with single 
step.” The new amendment has just taken the first step of establishing a systematic 
anti-foreign bribery framework in China. However, some challenges will ensue once the 
framework is finally put in place. Two main issues deserve our analyses: the 
extraterritorial jurisdiction and the compliance burden. 

III. SOME CHALLENGES CHINA WILL FACE FOR ENACTING THE ANTI-FOREIGN 
BRIBERY LAW 

A. Extraterritorial Jurisdiction 

An important aspect of the international anti-corruption conventions or domestic 
anti-foreign bribery laws is that they focus on foreign corrupt practices, which are 
practices committed outside the forum state. States normally address these foreign corrupt 
practices by exercising extraterritorial jurisdiction. As the two most important 
international conventions on anti-corruption, both the OECD Convention and the 
UNCAC feature rather extensive provisions on the exercise of criminal jurisdiction over 
bribery and corruption. Article 42 of UNCAC and Article 4 of OECD Convention draw 
on the classical principles of jurisdiction, although they are given a wide interpretation 
                                                        

31 A comprehensive list of organizations designated as “public international organizations” can be found 
on the U.S. Government Printing Office website at http://www.gpo.gov/fdsys/. 

32  A quote from REN Jianmin, Vice Chair, Anti-Corruption and Governance Research Center 
Transparency International China, see Transparency International, fn. 15 at 12.  
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under certain conditions.33 
As for UNCAC, Article 42(1) stipulates, as a mandatory provision, that the 

jurisdiction should be established according to the “territoriality principle,” namely 
jurisdiction for offences committed in their territory or on board a vessel flying the flag of 
the State or an aircraft registered under the law of the State. Moreover, Article 42(3) 
mandates that State Party should establish its jurisdiction over the corruption offences 
when the alleged offender is present in its territory and it does not extradite such person 
solely on the ground that he or she is one of its nationals. Some scholar holds that 
according to Article 42(2), UNCAC lists up the possible extension of the jurisdiction to 
extraterritorial participation in corruption, even though UNCAC does not expressly allow 
for extraterritorial application of domestic laws.34 In addition, the Legislative Guide for 
the Implementation of the UNCAC, produced by the United Nations Office on Drugs and 
Crime, states that UNCAC does not aim to alter general international rules regarding 
jurisdiction and that the list of jurisdictional bases in Article 42(2) is not meant to be 
exhaustive. Rather, the purpose of Article 42 of the UNCAC is to permit the exercise of 
jurisdiction in such a way that ensures that corruption offences do not go unpunished 
because of jurisdictional gaps.35 

Article 4 of OECD Convention stipulates that each State Party shall establish its 
jurisdiction over the bribery of a foreign public official when the offence is committed in 
whole or in part in its territory. This is a narrow conception of extraterritorial jurisdiction. 
The word “partial” is not defined. According to the Commentary to the OCED 
Convention, such territorial basis for jurisdiction should be interpreted broadly so that an 
extensive physical connection to the bribery act is not required.36 In addition, the State 
Party which has jurisdiction to prosecute its nationals for offences committed abroad shall 
establish its jurisdiction to do so in respect of the bribery of a foreign public official, 
according to the same principles. 

Compared with those two international conventions, the U.S. FCPA has the most 
extensive extraterritorial jurisdiction, which is reflected by the “alternative jurisdiction” 
provision of the FCPA enacted in 1998. According to the 1998 Amendment, the FCPA’s 
anti-bribery provisions have applied to foreign persons and foreign non-issuer entities that, 
either directly or through an agent, engage in any act in furtherance of a corrupt payment 
(or an offer, promise, or authorization to pay) while in the territory of the US. Also, 
                                                        

33 Cedric Ryngaert, Ann Sofie Cloots & Jan Wouters, The International Legal Framework against 
Corruption: Achievements and Challenges, 14 Melbourne Journal of International Law, 45 (2013). 

34 Id. at 46. Art. 42(2) is limited by Art. 4, which is meant to protect state sovereignty by discouraging the 
exercise of extraterritorial jurisdiction within the territory of another state if the laws of that state mandate 
exclusive territorial jurisdiction.  

35 United Nations Office on Drugs and Crime, Legislative Guide for the Implementation of the United 
Nations Convention against Corruption, at 134, available at https://www.unodc.org/documents/corruption/ 
Technical_Guide_UNCAC.pdf (last visited May 30, 2017). 

36 See OECD Convention and Related Documents, at 16. 
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officers, directors, employees, agents, or stockholders acting on behalf of such persons or 
entities may be subject to the FCPA’s anti-bribery prohibitions.37 With the critical role 
that facilities of the US plays in international commerce, such as the internet, banking, 
and air travel, a broad interpretation of what constitutes “while in the territory of the US” 
could have dramatic implications.38 The recent figure shows that out of 16 FCPA 
settlement and enforcement action, only 7 target companies are non-US enterprises.39 

This provision of the FCPA limits its applicability only to acts that are undertaken 
“while in the territory of the United States.” On the surface, this is not a broad grant of 
jurisdiction; it would not apply to acts of purely foreign bribery. As interpreted by the 
Department of Justice, however, this provision could apply to acts as indirect as making 
payments through American-incorporated corporations or through the US banking system. 
The breadth of this interpretation provided jurisdiction that one commentator has called 
“quasi-universal.”40 

Even though the anti-foreign bribery action has the spontaneous requirement of 
expanding the jurisdiction, the FCPA’s “long arm” has aroused great foreign policy 
concern. A lawyer recorded his experience of practicing FCPA:  

Lawyers who practice anti-bribery law internationally are often asked the same 
questions: Why does the US believe that it has the right to regulate the moral or business 
conduct of non-US companies operating in some of the most corrupt countries in the world? 
Is this in fact “American imperialism” run amok? Is it an effort to impose peculiarly 
American standards of ethical conduct on areas of the world that do not accept or operate 
by those standards? Or, in a more sinister vein, is it an effort to tilt the playing field in 
highly competitive industries by taking enforcement action against international 
companies that would never be taken against their US competitors?41 It is understandable 
that any law with a transnational scope has the potential to incite foreign relations trouble, 
however, the FCPA is particularly troubling in this regard because it regulates conduct that 
may have only a tenuous effect on American interests. Another question emerges after 
taking into consideration the aggressive enforcement of the FCPA against foreign-owned 
businesses: Is this an attempt by the SEC and the DOJ to give American businesses a 
competitive edge by enforcing the FCPA more stringently on non-US companies.42 

                                                        
37 See 15 U.S. C. § 78dd-3(a).  
38 Stuart H. Deming, Anti-Bribery Laws in Common Law Jurisdictions, Oxford University Press (Oxford), 

at 181 (2014).  
39

 Hughes Hubbard & Reed LLP, FCPA & Anti-Bribery Alert, at 57 (2016), available at 
https://www.hugheshubbard.com/news/fcpa-anti-bribery-alert-fall-2016 (last visited May 30, 2017).  

40 Jan Wouters, Cedric Ryngaert & Ann Sofie Cloots, The Fight against Corruption in International Law, 
Leuven Centre for Global Governance Studies Working Paper No. 94, at 51 (2012), available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2274775 (last visited May 30, 2017).    

41 Charles F. Smith & Brittany D. Parling, “American Imperialism”: A Practitioner’s Experience with 
Extraterritorial Enforcement of the FCPA, University of Chicago Legal Forum, 249 (2012). 

42 Annalisa Leibold, Extraterritorial Application of the FCPA under International Law, 51 Willamette 
Law Review 225, 258 (2015). 
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The lessons from the FCPA reminds China that once it has its own FCPA like 
anti-foreign bribery system, the issue of extraterritorial jurisdiction will become very 
tricky. With the great spread of Chinese economic power, China cannot resist of 
stretching its long arm jurisdiction to curb foreign bribery. How to balance the advantage 
and disadvantage of the jurisdiction extension will test the competence of the Chinese 
legislature.   

B. The Compliance Burden 

International companies are facing with growing compliance burdens. The statistic 
shows that enforcement agencies continue to seek and will not hesitate to impose 
substantial corporate penalties that can pose enterprise risk for certain organizations. This 
is evidenced by several nine-figure settlements, such as the January 2016 settlement 
between U.S. and Dutch authorities and VimpelCom, for a combined $ 795 million.43 In 
order not to be fined by the Department of Justice, companies need to be very precautious 
about their compliance measures.  

One of the key problems for companies seeking to develop and implement a 
compliance program based on the FCPA, UK Bribery Act and other legislative standards 
is that there is no clear delineation of how to adhere to the rules. Judicial scrutiny often 
defines the specific contours of legislation in the US and other common-law jurisdictions, 
but to date this has been lacking. Consequently, the companies have to strengthen their 
due diligence on potential counterparties: acquisition targets, partners, agents, suppliers, 
distributors and consultants. But there is no definition of due diligence — whether in 
requisite actions, scope or depth.  

In 2008, Siemens agreed to pay $ 800 million in fines and penalties to resolve a FCPA 
enforcement, for it was discovered to engage in more than $ 1.4 billion in bribes to 
foreign officials in various countries. As a collateral result, Siemens carried out 
tremendous compliance reform. The ensuing compliance measure taken by Siemens set 
up a good example of how heavy the compliance duty was:   

Siemens also…overhauled and greatly expanded its compliance organization, which 
now totals more than 500 full time compliance personnel worldwide. Control and 
accountability for all compliance matters is vested in a Chief Compliance Officer, who, in 
turn, reports directly to the General Counsel and the Chief Executive Officer. Siemens has 
also reorganized its Audit Department, which is headed by a newly appointed Chief Audit 
Officer who reports directly to Siemens’ Audit Committee. To ensure that auditing 
personnel throughout the company are competent, the Chief Audit Officer required that 
every member of his 450 person staff reapply for their jobs. 
   Siemens also has enacted a series of new anti-corruption compliance policies, 
including a new anti-corruption handbook, sophisticated web-based tools for due diligence 
and compliance matters, a confidential communications channel for employees to report 

                                                        
43 See Hughes Hubbard & Reed LLP, fn. 39 at 1.  
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irregular business practices, and a corporate disciplinary committee to impose 
appropriate disciplinary measures for substantiated misconduct.  
   Siemens has organized a working group devoted to fully implementing the new 
compliance initiatives, which consists of employees from Siemens’ Corporate Finance and 
Corporate Compliance departments, and professionals from Price Waterhouse Coopers 
(“PwC”). This working group developed a step-by-step guide on the new compliance 
program and improved financial controls known as the “Anti-Corruption Toolkit.” The 
Anti-Corruption Toolkit and its accompanying guide contain clear steps and timelier 
required of local management in the various Siemens entities to ensure full implementation 
of the global anti-corruption program and enhanced controls. Over 150 people, including 
75 PwC professionals, provided support in implementing the Anti-Corruption Toolkit at 
162 Siemens entities, and dedicated support teams spent six weeks on the ground at 56 of 
those entities deemed to be “higher risk,” assisting management in those locations with all 
aspects of the implementation. The total external cost to Siemens for the PwC remediation 
efforts has exceeded $ 150 million.44      

Surveys of the corporate community support the observations on how much costs 
companies have to pay for the compliance requirements. In a report to the American 
Congress in 1981, the US Comptroller General pointed to the results of a General 
Accounting Office survey of 250 companies randomly selected from the Fortune 1000 list. 
Thirty percent of companies responding reported the loss of foreign business as a result of 
the Act. Forty-two percent of the top Fortune 500 companies that responded to the survey 
reported lost business due to compliance with the Act. Fifty-five percent of companies 
responding to the survey reported that their compliance efforts had resulted in significant 
costs. Fifty percent of those companies reported that their compliance programs had 
increased their accounting and auditing costs by 11 to 35%. Twenty-two percent reported 
that the burden increased their accounting and auditing costs more than 35%. Fifty-five 
percent reported that the costs of compliance exceeded the benefits.45 

Therefore, once China has enacted the FCPA alike anti-foreign bribery law, Chinese 
companies will need to adopt processes and compliance systems similar to their Western 
counterparts to ensure that they and their overseas subsidiaries conduct business in 
accordance with their obligations under the Amendment. The compliance burden is surely 
a big burden for them to take. But Chinese companies need not attach too much concern 
to fulfill the possible compliance requirement. The Western companies have gained 
enough experiences in the course of meeting the FCPA requirement. For those companies 
which need to develop their policies and procedures or which still have to put in place 
compliance and reporting systems, ensuring compliance with the Amendment will 
involve taking a number of steps, such as risk assessment and analysis, regular training on 

                                                        
44 See United States v. Siemens Aktiengesellschaft, Department’s Sentencing Memorandum, at 22–23, 

https://www.justice.gov/archive/opa/documents/siemens-sentencing-memo.pdf (last visited May 30, 2017). 
45  Wesley A. Cragg & William Woof, The U.S. Foreign Corrupt Practices Act: A Study of Its 

Effectiveness, 107 Law and Business Review, 101 (2002).  
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internal anti-corruption rules, improving the work of the compliance department, 
establishing regular report system and perfecting the due diligence, etc.   

CONCLUSION 

Nowadays, China’s anti-corruption campaign focuses on domestic corruption, as 
Chinese people consistently find that corruption is among their top political concerns.46 If 
viewing from the world’s perspective, corruption is a global problem. The globalization 
pushes corruption spilling over the national boundaries. Bribery will not guarantee a 
secured and long-term access to international market nor win a long-term support of 
foreign political leaders. Of course, the enforcement of anti-foreign bribery will arouse 
some issues like extraterritorial jurisdiction and compliance burden, but with China’s 
deep involvement in the world economy and politics, China has to make its own 
contribution to the anti-foreign bribery.  

The development of FCPA reveals the reason why the biggest international economic 
and political power strives for spreading its anti-bribery law worldwide. History shows 
that FCPA once put the US companies at a competitive disadvantage. As U.S. companies 
trading and investing abroad faced increased foreign competition in the 1980’s, the 
absence of any parallel anti-bribery restrictions on foreign companies meant that U.S. 
companies stood to lose business to foreign competitors willing to bribe or to close their 
eyes to the practices of their partners or agents. Although estimating such losses is 
difficult, a 1995 U.S. study approximated losses at $ 45 billion in lost contracts alone.47 
Once the US has successfully promoted the international regime of anti-foreign bribery 
mostly through UNCAC and OECD Convention, US has eliminated the disadvantage 
which the U.S. companies are allegedly subjected to. In addition, US has become the 
leading forces of exporting the foreign bribery practices.  

When China is becoming more influential internationally, China needs to establish her 
own anti-foreign bribery system. The one sentence Amendment in China’s Criminal Law 
just witnessed the beginning of the momentum. The issue is just how and when China 
will finally put in place the Chinese comprehensive anti-foreign bribery legal system.   

                                                        
46 FENG Shuang, Anti-Corruption, Social Security Top Concerns for Two Sessions: Poll, available at 

http://www.ecns.cn/2017/03-01/247491.shtml (last visited May 30, 2017).  
47  Lucinda A. Low & Timothy P. Trenkle, U.S. Antibribery Law Goes Global, available at 

https://www.americanbar.org/content/dam/aba/publications/blt/1999/07/us-antibribery-law-199907.authcheck
dam.pdf (last visited May 30, 2017).  
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