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Abstract  Sino-Ghana business relationship has grown tremendously over the past two 
decades. The legal environment of this relationship will be analyzed critically and 
suggestions for improvement will be made in this article to further enhance this 
burgeoning relationship. In October 1989, Ghana and China signed an agreement 
concerning the encouragement and reciprocal protection of investment, known as the 
China–Ghana Bilateral Investment Treaty, which came into effect on November 22, 
1991. There will be a review of this agreement which sought to provide an equitable 
treatment and enjoyment of protection in investments between the two countries based 
on the Most Favored Nation principle. 
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INTRODUCTION 

Evidence abounds that trade between China and Africa has increased in an 
extra-ordinary fashion in the last two decades and Sino-Ghana business relationship is not 
different from the larger picture. Foreign Direct Investment (FDI) in Africa has 
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traditionally been in the form of North–South trade, being between African countries and 
their former colonial masters, which predominantly are European countries. “In 
development discourses, the terms ‘North’ and ‘South’ are typically used to signify the 
level of development of countries. All African countries ordinarily fall under the South 
category.” 1  Trade between countries such as China and Brazil, who are still in 
international trade parlance considered as belonging to the “South” category, and other 
developing countries are referred to as South–South Trade. 

According to the Chinese Ministry of Commerce Report on the Development of 
China’s Outward Investment and Economic Cooperation, in the year of 2011–2012, 
Chinese foreign direct investment in Africa climbed from US$ 392 million in 2005 to 
US$ 2.5 billion in 2012. China overtook the United States in 2009 to become Africa’s 
largest trading partner.2 Accurate figures on the value of trade between China and Africa 
are very difficult to acquire but all the evidence supports the fact that China–Africa trade 
has been on the rise in recent times. 

With this backdrop of an increasing China–Africa business relationship, Sino-Ghana 
business relationship has been following the trend and ballooned astronomically. A 
position paper, “Ghana and China: Opportunities for Growth?” published by the 
International Institute for the Advanced Study of Cultures, Institutions, and Economic 
Enterprise has succinctly summarized the quantum of economic activity between China 
and Ghana. It states at pages 6–7: 

   China’s presence is evident in Ghana’s economy in a variety of industries. Most 
prominently, China is co-operating with Ghana in the energy sector, rail and road 
networks, and other infrastructural projects. The Bui Hydro-electric Dam (located on the 
boundary between the Northern and BrongAhafo Regions of Ghana), the largest Chinese 
infrastructural project in the country, was built by Sino-Hydro at an estimated cost of US$ 
622 million and financed by the Chinese Export-Import Bank (EXIM Bank). The Ghana 
government’s financial contribution was $ 60 million, and the loan was collateralized 
using Ghana’s export of cocoa to China, an example of a resource-backed infrastructure 
loan. President John Mahama commissioned the 400 megawatts power generation 
capacity dam in December 2013. China is currently supporting the Kpong Water 
Expansion Project (a new water purification plant which is under construction is expected 
to be completed in 2014), which is expected to increase water supply to the eastern parts 
of Accra by 40 million gallons a day. In 2009, the Chinese government provided the 
Electricity Corporation of Ghana with US$ 170 million in supplier’s credit for the 
extension of electricity to 300,000 households. Ghana is now a commercial exporter of oil, 

                                                        
1 UN Conference on Trade & Development (UNCTAD), Economic Development in Africa Report 2010: 

South–South Cooperation, Africa and the New Forms Development Partnership, 24–25, U.N. Doc. 
UNCTAD/ALDC/AFRICA/2010, U.N, available at http://unctad.org/en/Docs/aldcafrica2010_en.pdf (last 
visited on Apr. 29, 2017). 

2 William Gumede, One-Sided Relationship between Africa and China Is Increasingly Irking Africans, 
8(4) World Commerce Review, (2014). 
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and China is again supporting Ghana in the construction of a natural gas pipeline, which 
is being funded through the $ 3 billion long term loan facility agreement signed between 
China Development Bank and the Government of Ghana on December 16th in 2011.  
   It is important to note that Chinese investment in Ghana is not limited to construction 
and resource-based sectors. The statistics from the Ghana Investment Promotion Center 
suggests that Chinese investment in Ghana stretches across a wide variety of sectors, 
including manufacturing, construction, tourism, service and agriculture. From September 
1994 to June 2013, the Foreign Direct Investment (FDI) influx into Ghana from China 
reached $ 543.5 million, making it the tenth biggest FDI provider for Ghana, the top five 
being the UK, Korea, USA, UAE and Lebanon. Of the $ 543.5 million FDI from China, $ 
254 million went into the manufacturing sector (covering a variety of industries such as 
iron and steel, food processing, textile, salt production and fishing); the trade, construction 
and service sectors attracted $ 120 million, $ 96 million and $48 million respectively. A 
closer look reveals that in terms of the number of projects, China, with 645 registered 
projects, topped the list of investor countries.3 

The rest of the article will seek to have an in-depth look at the legal environment 
which has enabled this boom in business between China and Ghana.  

I. CHINA–GHANA BILATERAL INVESTMENT TREATY 

China has signed Bilateral Investment Treaties (BITs) with over 130 countries, among 
which are 32 African countries.4 These BITs provide the legal environment in which 
Chinese investments are undertaken with various countries. Some of the earliest BITs that 
China entered into were signed in the early 1980’s. Ghana is the first African country that 
entered into an investment agreement with China. The China–Ghana BIT was signed in 
October 1989 and became operational in November 1991. This shows that trade between 
Ghana and China has been on a strong legal footing for over two decades. The 
China–Ghana BIT is considered as part of the “first generation of Chinese BITs” after 
China was fully opened up to the whole world for trade. During this period, China signed 
up to the International Centre for the Settlement of Investment Disputes (ICSID) 
Convention, the Multilateral Investment Guarantee Agency (MIGA) Convention and 
other International Investment Agreements (IIA).5 China–Ghana BIT was signed much 
earlier than 2001, which is the year of China’s accession to the World Trade Organization 
(WTO) and the period that has seen consistent high levels of economic growth and 
transformation. 

                                                        
3 Ghana and China: Opportunities for Growth?, Position Paper, International Institute for the Advanced 

Study of Cultures, Institutions, and Economic Enterprise, available at www.interias.org.gh/position- 
paper/ghana-and-china-opportunities-growth (last visited on Jul. 19, 2017). 

4 Uche Ewelukwa Ofodile, Africa–China Bilateral Investment Treaties: A Critique, 35 Michigan Journal 
of International Law, 131 (2013).  

5 Won Kidane & ZHU Weidong, China–Africa Investment Treaties: Old Rules, New Challenges, 37 
Fordham International Law Journal, 1035 (2014).  
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A. Definition of Investment under the China–Ghana BIT 

Article 1 of the China–Ghana BIT — defines investments as: 
   every kind of asset made as investment in accordance with laws and regulations of the 
Contracting State accepting the investment in its territory, including mainly:  

(i) movable, immovable property and other property rights;  
(ii) shares in companies or other forms of interest in such companies, 
(iii) a claim to money or to any performance having an economic value; 
(iv) copyrights, industrial property, know-how and technological process; 
(v) concessions conferred by law including concessions to search for or exploit natural 

resources.6 

Article 1 goes on to define investors as natural persons who are nationals of either 
China or Ghana, economic entities established legally in either country, domiciled in the 
territory of that country and those who invest or trade abroad. From the above definition, 
it is evident that “there is a broad asset-based definition of investment,” and has been 
criticized as covering “every kind of asset.”7 The definition of investment involves the 
use of the wording it seeks to define, hence making it difficult to have a proper 
understanding of the word. On the other hand, the definition of investment is subject to 
the laws and regulations of the Contracting State, this gives policy maneuverability for 
the host countries in order to retain certain industries for its own nationals.8 

B. Scope of Application and Duration 

Article 8 of the China–Ghana BIT makes it clear that the “Agreement shall apply to 
investments which are made prior to or after its entry into force by investors of either 
Contracting State in accordance with the laws and regulations of the other Contracting 
State in the territory of the latter.” This essentially meant the application of the BIT was to 
take retrospective effect; all investments between both Contracting States prior to the 
entry into force of the BIT will be covered by the terms of the Agreement. 

With respect to the duration of the China–Ghana BIT, Article 14 states that the 
agreement shall be in force “for a period of ten years” and “shall continue in force if 
either Contracting State fails to give a written notice to the other Contracting State to 
terminate it one year before the expiration” of ten years. “After the expiration of the ten 
year period, either Contracting State may at any time terminate this Agreement by giving 

                                                        
6 Agreement Concerning the Encouragement and Reciprocal Protection of Investments, China–Ghana, 

Oct. 12, 1989 (hereinafter “China–Ghana BIT”), available at http://unctad.org/sections/dite/iia/docs/bits/ 
china_ghana.pdf (last visited on May 1, 2017). 

7 See International Institute for the Advanced Study of Cultures, Institutions, and Economic Enterprise, fn. 
3 at 162. 

8 Ghana Investment Promotion Centre (GIPC) Act of 1994 (Act 478) has reserved certain sectors in the 
Ghanaian economy for Ghanaian businesses. See ss. 17 and 18. 
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at least one year’s written notice to the other Contracting State.” The ten years stated in 
paragraph 1 of Article 14 has already expired but there has been no written notice to 
terminate by either Contracting State, hence the pendency of the BIT. Should the BIT be 
terminated and in accordance with Article 14 paragraph 4, investments made prior to the 
termination shall still be governed by the legal regime established by the BIT for a further 
ten years. 

C. Promotion of Investment 

There is a positive obligation on each Contracting State “to encourage investors of the 
other Contracting State to make investments in its territory” and to facilitate the granting 
of visas and work permits to nationals of the other Contracting State for investment 
purposes. These must be done in accordance with the laws and regulations of the host 
country. 

D. Standard of Treatment 

Article 3 of the China–Ghana BIT provides for the “Protection of Investments and 
Most Favored State Treatment.” It states that: 

   1. Investments and activities associated with investments of investors of either 
Contracting State shall be accorded equitable treatment and shall enjoy protection in the 
territory of the other Contracting State.  

2. The treatment and protection referred to in Paragraph 1 of this Article shall not be 
less favorable than that accorded to investments and activities associated with such 
investments of investors of a third State. 

3. The treatment and protection mentioned in the Paragraphs 1 and 2 of this Article 
shall not include any preferential treatment accorded by the other Contracting State to 
investments of investors of a third State based on customs union, free trade zone, economic 
union, agreement relating to avoidance of double taxation or for facilitating frontier trade. 
From the aforementioned, it is evident that investments between China and Ghana are 

protected and accorded equitable treatment. It has been argued that these obligations are 
absolute and sets four different standards, namely (i) guarantee of fair and equitable 
treatment; (ii) guarantee of full protection and security; (iii) non-discrimination obligation; 
and (iv) guarantee of protection against unreasonable measures.9 This obligation is based 
on the Most Favored Nation (MFN) standard and it is a key feature of most BITs. The 
main critique that can be leveled against this provision is that unlike other BITs, the 
China–Ghana BIT does not contain a national treatment provision where the Contracting 
Parties will treat investors of the other Contracting State “no less favorable than that 
accorded to investments and associated activities by its own investors.”10 However, the 
                                                        

9 Rudolph Dolzer, Fair and Equitable Treatment: A Key Standard in Investment Treaties, 39 International 
Lawyer 87, (2005). 

10 See Art. 3 Para. 2 of the China–Djibouti BIT, there are similar provisions in the China–Cote D’Ivoire 
BIT and China–Uganda BIT. 
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lack of a national treatment clause in the China–Ghana BIT can help Ghana protect 
sensitive sectors in its economy as the Ghana Investment Promotion Centre (GIPC) Act of 
1994 (Act 478) seeks to do. Section 18 of Act 478 prevents non-Ghanaians from engaging 
in petty trading, hawking, operation of beauty salon, betting business etc. Also, the 
China–Ghana BIT just mentions equitable treatment unlike more recent BITs China has 
entered into with other African countries which makes mention of fair and equitable 
treatment. Professor Won Kidane and Professor ZHU Weidong have argued that the 
addition of the word fair may provide some subtle legal protection than just equitable 
treatment.11 

E. Expropriation 

Expropriation is the process where a government or public body takes over private 
property for a purpose deemed to be in the public interest. Article 4 of the China–Ghana 
BIT states that:  

 (1) Either Contracting State may, for the national security and public interest, 
expropriate, nationalize or take similar measures…against investment of investors of the 
other Contracting State in its territory, but subject to the following conditions: (a) under 
domestic legal procedure; (b) without discrimination; (c) payment of compensation. 

Article 4(2)–(4) goes on to lay down conditions under which one Contracting State 
can properly expropriate the investment of an investor from the other Contracting State in 
its territory. The compensation paid “shall be equivalent to the value of the expropriated 
investment” and “be convertible and freely transferable.” There shall not be unreasonable 
delay in payment, there shall be review mechanisms put in place to check whether any 
supposed expropriation is compatible with the laws of the Contracting State and in times 
of national emergencies, losses suffered by investors from a Contracted State must be 
treated “no less favourable than that accorded to investors of a third State.” 

The China–Ghana BIT does not state how the value of the expropriated investment 
should be determined, this can lead to litigation. There has not been any expropriation 
since the BIT was signed but this can be an issue should there be any expropriation in the 
future. The recent BITs signed by China and other African countries such as the 
China–Cote D’Ivoire BIT at Article 5(2) states that “the value shall be determined in 
accordance with generally recognised principles of valuation.” The China–Uganda BIT is 
even more emphatic at Article 4(3) where interest at the normal commercial rate is 
awarded for expropriation.12 

                                                        
11 See Kidane & ZHU, fn. 5, “Given the level of investment disputes involving MFN, particularly the 

principle of fair and equitable treatment over the years, the omission of ‘fair’ cannot be completely without 
legal significance.”  

12 See Ofodile, fn. 4 at 41. 
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F. Repatriation of Capital 

Articles 4 and 5 of the China–Ghana BIT guarantees the transfer of investment and 
returns held within the territory of a Contracting State and subject to its laws and 
regulations. It is also provided that such transfers shall be made “at the official exchange 
rate as determined by the Central Bank of the Contracting State accepting investment on 
the date of transfer.” There is generally a balance of payment deficit on the part of Ghana, 
as the investments are normally undertaken by the Chinese investors in Ghana who 
repatriate the profits or returns to China. It can be argued that this guarantee of transfer of 
investment only helps the Chinese investor to the detriment of Ghanaian investors who 
are not major players in the Chinese economy. Recent BITs such as the China–Uganda 
BIT provides at Article 7(4) that: 

4. In case of a serious balance of payments difficulties and external financial 
difficulties or the threat thereof, each contracting party may temporarily restrict transfers, 
provided that this restriction: 

i) shall be promptly notified to the other party; 
ii) shall be consistent with the articles of agreement with the International Monetary 

Fund; 
iii) shall be within an agreed period; 
iv) would be imposed in an equitable, non- discriminatory and in good faith basis.13 

It is suggested that such a clause should be inserted in the China–Ghana BIT to curb 
the one-sided terms of trade where there are always serious balance of payment 
difficulties facing Ghana.14 There could be a clause that prevents the repatriation of all 
profits and compels investors to reinvest a certain percentage of their profits for a length 
of time when the terms of trade becomes so unfavorable for the host country. For instance, 
Article 4 of the Protocol to the Austria–Chile BIT states that “capital can only be 
transferred one year after it has entered the territory of the Contracting Party unless its 
legislation provides for a more favorable treatment.”15 The insertion of a similar clause in 
                                                        

13 Agreement on the Reciprocal Promotion and Protection of Investments, China–Uganda, May 27, 2004 
(hereinafter “China–Uganda BIT”). 

14 Trade and investment flows between Africa and China have increased dramatically in the past decade. 
Along with its growing manufacturing prowess, Chinese goods have leapt to become Ghana’s major source of 
imports. From 2000 to 2008, China’s exports to Ghana increased from $ 93 million to $ 1,512 million. China 
now ranks as the number one importing partner of Ghana holding 15.9 percent of the market share (CIA 
world Fact Book, 2009). Yet, the gap between the imports of Chinese goods and Ghana’s exports is widening. 
By 2000, Ghana’s total amount of exports to China was only $ 25 million with imports amounting up to $ 93 
million. Then exports to China grew to $ 32 million in 2003, while imports from China nearly doubled to $ 
180 million. In 2006, exports increased to $ 39 million as imports surged to $ 504 million (Statistics from 
GIPC), JIANG Wenran and JING Jing, Deepening Chinese Stakes in West Africa: The Case of Ghana, China 
Brief Vol. X Issue 4, Feb. 18, 2010, available at https://jamestown.org/program/deepening-chinese- 
stakes-in-west-africa-the-case-of-ghana/ (last visited on Jul. 19, 2017). 

15 Agreement for the Promotion and Reciprocal Protection of Investments, Austria–Chile, Sep. 8, 1997, 
Art. 4. 
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the China–Ghana BIT must contain a provision that the curtailment of repatriation of 
profits in times of difficult balance of payment conditions for the host country should be 
done in an “equitable, non-discriminatory and in good faith basis” and subject to 
challenge through the available dispute resolution mechanism. 

G. Dispute Resolution 

There are two types of dispute resolution mechanisms in the China–Ghana BIT; there 
is the “State-to-State as well as Investor-State dispute resolution procedures” under 
Articles 9 and 10. Any dispute that arises between the two Contracting States in reference 
to the interpretation of the BIT is to be firstly resolved “through the diplomatic channel.” 
If that cannot be achieved within six months, upon the request of either Contracting State, 
the matter can be submitted to an ad hoc tribunal for resolution of the dispute. Article 9(3) 
goes ahead to give the composition of the ad hoc tribunal which must comprise of three 
arbitrators, one arbitrator appointed by each Contracting State and the two arbitrators 
shall appoint a third arbitrator as Chairman and who is neither Chinese nor Ghanaian. 
Article 9 gives strict timelines that must be observed in the formation of the ad hoc 
tribunal and the workings of the tribunal for swift dispute resolution. 

Unlike recent BITs signed by China and other African states, the China–Ghana BIT 
with respect to the Investor-State dispute, deals with just the amount of compensation for 
expropriation. The China–Benin BIT provides at Article 9(1) that “any dispute between 
an investor of one Contracting Party and the other Contracting Party in connection with 
an investment in the territory of the other Contracting Party” may be submitted for 
arbitration.16 It has been presumed that other forms of dispute in the China–Ghana BIT 
should be “settled through the domestic legal process of the respective state.”17 The 
applicable law as stated in Article 10(5) of the China–Ghana BIT with respect to the ad 
hoc tribunals proceedings should be “in accordance with the laws of the Contracting State 
to the dispute accepting the investment including its rules on the conflict of laws, the 
provisions of this Agreement as well as generally recognised principles of international 
law accepted by both Contracting States.” Also, the decision of the arbitral tribunal shall 
be “final and binding on both parties to the dispute,” and “both Contracting States shall 
commit themselves to the enforcement of the decision in accordance with their respective 
domestic law.”18 

II. FURTHER CRITICISMS AND RECOMMENDATIONS 

The China–Ghana BIT in its preamble talks about the creation of “favourable 
                                                        

16 The Government of the People’s Republic of China and the Government of the Republic of Benin 
Bilateral Investment Treaty, Feb. 18, 2004 (hereinafter “China–Benin BIT”), available at 
http://investmentpolicyhub.unctad.org/IIA/mappedContent/treaty/565 (Last visited on Jul. 19, 2017).  

17 See Kidane & ZHU, fn. 5 at 29. 
18 See fn. 6, China–Ghana BIT, Art. 10(4). 
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conditions for investment by investors of one Contracting State in the territory of the 
other Contracting State based on the principles of mutual respect for sovereignty, equality 
and mutual benefit and for the purpose of the development of economic cooperation 
between both States.” This can be criticized as not setting out “development as a direct 
objective” of the treaty and not explicitly or directly acknowledging that the “host country 
has any right to development.” Since 1991, when the China–Ghana BIT came into effect, 
China’s development status has radically changed whilst that of Ghana has not materially 
changed from being the exporter of raw materials and an importer of finished goods. The 
BIT does not take into account the fact that China and Ghana are at different levels of 
development and treated the parties as two independent countries at the same level of 
development who will reap equal benefits from this agreement. The China–Benin BIT 
recognizes this lacuna, and states in its preamble that there must be “transfers of capital 
and technology between the two States in the interest of their economic development.”19 
African countries, despite the tremendous impact that Chinese FDI has had on their 
economies, have complained that China is undermining Africa’s growth by only 
extracting raw materials from the continent, without helping Africa add value to its 
products, which will in turn create more jobs and bring about higher quality of economic 
development.20 

The China–Ghana BIT is silent on issues such as the environment, labor rights, 
human rights and sustainable development. The US–Rwanda BIT in its preamble makes 
mention of a desire by both Contracting Parties to achieve an objective “in a manner 
consistent with the protection of health, safety, and the environment, and the promotion of 
internationally recognised labour rights.”21 

With respect to environmental protection, the China–Ghana BIT can be forgiven for 
being silent on such issues, because at the time when it was being drafted in the late 
1980’s, protection of the environment was not foremost on the minds of most negotiators 
engaged in trade deals. However, the continued lack of provision for environmental 
protection is simply not tenable at this stage of development where climate change is 
foremost in the thought of most policymakers. It is suggested that a provision such as 
Article 12 of the US–Rwanda BIT which provides that Contracting Parties “recognise 
that it is inappropriate to encourage investment by weakening or reducing the protections 
afforded in domestic environmental laws” must be adopted. The phenomenon of Chinese 
investors in Ghana engaging in small-scale mining popularly known as “Galamsey,” 
contrary to section 17 of the Ghana Investment Promotion Centre Act, 1994 (Act 478) has 
been blamed for the pollution of water bodies in Ghana. Recent reports of Chinese 
citizens who have been engaging illegally in small-scale mining in Ghana with the 
                                                        

19 See fn. 16, China–Benin BIT, Preamble. 
20 See Gumede, fn. 2. 
21 Treaty concerning the Encouragement and Reciprocal Protection of Investment, US–Rwanda, Sep. 26, 

2011 (hereinafter “US–Rwanda BIT”), Art. 8. 
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resultant pollution of water bodies and the destruction of the forest have affected the 
relationship between the two countries. Ghana’s Minerals and Mining Act 2006 (Act 703) 
has reserved small-scale mining for only Ghanaians. However, there is evidence that 
since 2008, a significant number of Chinese nationals have been involved in small-scale 
mining in Ghana.22 The involvement of Chinese nationals in small-scale mining in Ghana 
became a public issue in Ghana in 2013. This culminated in the former president of 
Ghana, John Mahama setting up a high-level task force to investigate the activities of all 
illegal gold mining activities. “The task force was essentially a military operation 
undertaken by the army and police in June and July 2013, referred to as the ‘flushing out’ 
of illegal miners, and led in mid-2013 to the arrest and repatriation of significant numbers 
of foreign nationals, the majority of whom were Chinese.”23 A new treaty with a clause 
addressing environmental issues will aid in curbing or regulating the activities of Chinese 
investors in Ghana’s mining sector.   

Due to the lack of provision for labor rights in the China–Ghana BIT Chinese 
investors normally bring Chinese workers to work on the projects they undertake in 
Ghana without resorting to local labor which tends to affect the Ghanaian employment 
situation negatively. Professor Gumede has argued that, “In Chinese projects in Africa 
there is often little skills transfer to Africans. But even when Africans are employed in 
Chinese enterprises on the continent, there have been allegations that basic labour, safety 
and environmental rights are often not adhered to. In Africa, Chinese companies often use 
the same domestic low-cost business model of cheap labour, long working hours for 
workers, poor worker rights, safety and working conditions and a lack of respect for 
social and environmental issues, and often substantial numbers of imported Chinese 
labour, living segregated from local African communities.”24 A renegotiated BIT which 
adopts the US 2012 Model BIT can provide a remedy to this issue: 

Article 13: Investment and Labor 
1. The Parties reaffirm their respective obligations as members of the International 

Labor Organization (“ILO”) and their commitments under the ILO Declaration on 
Fundamental Principles and Rights at Work and Its Follow-Up. 

2. The Parties recognize that it is inappropriate to encourage investment by weakening 
or reducing the protections afforded in domestic labor laws. Accordingly, each Party shall 
ensure that it does not waive or otherwise derogate from or offer to waive or otherwise 
derogate from its labor laws where the waiver or derogation would be inconsistent with the 
labor rights referred to in subparagraphs (a) through (e) of paragraph 3, or fail to 
effectively enforce its labor laws through a sustained or recurring course of action or 
inaction, as an encouragement for the establishment, acquisition, expansion, or retention 

                                                        
22 G Crawford, C Agyeyomah, G Botchwey & A Mba, The Impact of Chinese Involvement in Small-Scale 

Gold Mining in Ghana, Final Report, International Growth Centre, E- 33110- GHA-1, May 2015. 
23 Id. at 5. 
24 See Gumede, fn. 2. 



382 FRONTIERS OF LAW IN CHINA  [Vol. 12: 372 

of an investment in its territory. 
3. For purposes of this Article, “labor laws” means each Party’s statutes or 

regulations, or provisions thereof that are directly related to the following: 
(a) freedom of association; 
(b) the effective recognition of the right to collective bargaining; 
(c) the elimination of all forms of forced or compulsory labor; 
(d) the effective abolition of child labor and a prohibition on the worst forms of child 

labor; 
(e) the elimination of discrimination in respect of employment and occupation; and 
(f) acceptable conditions of work with respect to minimum wages, hours of work,and 

occupational safety and health.25 

In addition to the above, the China–Ghana BIT does not address the issue of 
corruption, transparency and human rights. These are issues that can impede the activities 
of investors, most especially corruption that hinders the activities of investors and 
escalates the cost of doing business. It is recommended that the International Institute for 
Sustainable Development (IISD) Model International Agreement on Investment for 
Sustainable Development Article 13 should be adopted to further enhance the 
China–Ghana BIT. It states that: 

(A) Investors and their investments shall not, prior to the establishment of an 
investment or afterwards, offer, promise or give any undue pecuniary or other advantage, 
whether directly or through intermediaries, to a public official of the host state, for that 
official or for a third party, in order that the official or third party act or refrain from 
acting in relation to the performance of official duties, in order to achieve any favor in 
relation to a proposed investment or any licenses, permits, contracts or other rights in 
relation to an investment. 

(B) Investors and their investments shall not be complicit in any actdescribed in 
Paragraph (A), including incitement, aiding and abetting, and conspiracy to commit or 
authorization of such acts.26 

                                                        
25 Office of the U.S. Trade Representative, 2012 United States Model Bilateral Investment Treaty 

(hereinafter “U.S. 2012 Model BIT”), available at http://ustr.gov/sites/default/files (last visited on Jul. 19, 
2017). 

26  International Institute for Sustainable Development (IISD) Model International Agreement on 
Investment for Sustainable Development, Art. 22 further reads: All host states shall ensure that (A) the 
offering, solicitation or acceptance of an offer, promise or gift of any pecuniary or other nature, whether 
directly or through intermediaries, to any public official of the host state, for that official or for a third party, 
in order that the official or third party act or refrain from acting in relation to the performance of official 
duties to achieve any favor in relation to a proposed investment or any licenses, permits, contracts or other 
rights in relation to an investment; and (B) any acts complicit in any act described in Paragraph (A), including 
incitement, aiding and abetting, conspiracy to commit or authorization of such acts; shall be made criminal 
offences in the host state and subject to appropriate criminal enforcement and sanctions. Host states shall 
make every effort to prosecute such activities in accordance with domestic law. 
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CONCLUSION 

All in all, as the quantum of investment between China and Ghana has increased since 
1989, the China–Ghana BIT must be given its due credit for providing the appropriate 
legal environment for this boom in trade. However, as analyzed above, it is time for 
policy makers in both countries to have a second look at the BIT as it has become 
outdated and requires a lot of amendments, even a fresh BIT could be re-considered with 
most of the recommendations enumerated in this article taken into account. 

In 1989, the status of China was radically different from the China that we see today, 
which is the second largest economy in the world, the economy of Ghana, on the other 
hand, has had some great successes but not radically different from the Ghana of 1989. It 
is submitted that, in designing a new BIT or amending the existing BIT, the differences in 
the economic status of the Contracting States must be evident and some concessions and 
protection put in place accordingly. 

An analysis of China’s investment agreements shows that China is always improving 
on earlier agreements and making changes to reflect her economic status. It is important 
for Ghana’s policy makers to use their goodwill and capacity in order to persuade the 
Chinese authorities for a new BIT that will help to steer the Sino-Ghana business 
relationship off the traditional path of just the extraction of natural resources from Ghana 
to the opening up of the Chinese market to finished products from Ghana. 
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