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Abstract  The Judicial Yuan, a model of supreme judicial organization peculiar to 
China’s recent history, was one of the outcomes of several decades of evolution from the 
legal reform in the late Qing dynasty to the passage of Constitution of the Republic of 
China (ROC) in 1947. Its predecessor, the Dali Yuan established in 1906 by the Qing 
government, not only had the supreme judicial power and the power of abstract 
interpretation, but also enjoyed the power of interior administration independently from 
the outset. The Judicial Yuan, established in 1928, inherited the judicial administrative 
power of Dali Yuan and further expanded it. The Judicial Yuan also inherited Dali Yuan’s 
power to unify the interpretation of law and regulations, and expanded the power of 
abstract normal control (Normenkontrolle) to constitutional interpretation. The Council 
of the Grand Justices of the Judicial Yuan had developed the paradigm of constitutional 
court and shared similarities with the Federal Constitutional Court of Germany. It is safe 
to conclude that even before the promulgation of the Constitution of the ROC, the 
Judicial Yuan was fairly well-developed in institutional terms. The key characters of the 
ROC Judicial Yuan include the special arrangement of judicial administration, a 
centralized judicial review by the Council of the Grand Justices and a diverse judicial 
trial mode. 
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INTRODUCTION 

From the Western perspectives, the US Supreme Court was the only constitutional 
court that was worth studying before the emergence of the Federal Constitutional Court of 
Germany in the 1950s.1 But before that, there was the Council of the Grand Justices of 
the Judicial Yuan of China, founded in 1948, which developed the first paradigm of 
constitutional court after World War II (WWII) and bore a lot of similarities with the later 
Federal German Model. This thesis does not intend to replace the German Federal 
Constitutional Court model with Chinese model in the history of constitutionalism. It 
only offers a description of the Chinese judicial and constitutional reforms in the first 
fifty years of the 20th century, in memory of the struggle and wisdom for the adjudicative 
independence and judicial review. 

Scholars usually do not take the Council of the Grand Justices of the Judicial Yuan as 
a post-WWII paradigm, partly because of the Judicial Yuan was under the regime of 
Kuomintang (KMT) regime for a long time.2 However, we should not ignore the 
importance of the model of the Judicial Yuan established 80 years ago.3 Its character may 
help us to understand the difficulty that the Chinese reformers have experienced, and may 
shed some lights on the future construction of judicial branch of China. 

                                                        
1 Mark Tushnet, Comparative Constitutional Law, in Mathias Reimann & Reinhard Zimmermann eds.  

The Oxford Handbook of Comparative Law, Oxford University Press (Oxford), at 1227 (2006). 
2 Tom Ginsburg, Judicial Review in New Democracies: Constitutional Courts in Asian Cases, Cambridge 

University Press (Cambridge), at 106–157 (2003). 
3 The Judicial Yuan was established in 1928, and the Council of the Grand Justices of the Judicial Yuan 

was founded in 1948 as one of the outcome of the reconstruction of the Judicial Yuan. 
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The Judicial Yuan is not well-known in the West, partly because it is a complicated 
organ. As a model of supreme judicial organization peculiar to China’s recent history, the 
Judicial Yuan was one of the outcomes of several decades’ evolution from the legal 
reform in the late Qing dynasty to the passage of Constitution of the Republic of China 
(ROC) in 1947. “Yuan” is a traditional Chinese title for public organizations. For instance, 
in China’s mainland, the top administrative branch is called Guowu (meaning “state 
affairs”) Yuan, and the judicial branch is Fa (meaning “law”) Yuan. The Judicial Yuan 
was founded in China according to Article 77 of 1947 Constitution of ROC as the highest 
judicial organ of the state.  

Often regarded as the supreme judicial organ, the Judicial Yuan is more than a 
supreme court — it is a congregation of top organs on judicial affairs. The Chinese are 
believed to be very keen on induction (putting things together), so they put all judicial 
and quasi-judicial organs, including the judicial administrative office, the Council of the 
Grand Justice, the Supreme Court, the Administrative Court, the Commission on the 
Disciplinary Sanctions of Functionaries, all in one big basket — the Judicial Yuan.4 The 
Judicial Yuan as a whole exercises the power to judicial administration, interpretation 
(judicial review), ordinary adjudication on civil & criminal cases, administrative 
adjudication, and disciplining (by-adjudication). 

I. HISTORY 

The Judicial Yuan was founded by the KMT regime in 1928, in accordance with the 
“Five Power” constitutional thoughts of Dr. Sun Yat-sen. Its predecessor — the Dali Yuan 
was the outcome of a long process of judicial modernization started in the later days of 
the Qing dynasty. The Judicial Yuan inherited the Dali Yuan’s power, which included the 
power of final adjudication, judicial administration and interpretation, and went beyond 
them after a critical discussion in the formulation of the ROC Constitution (see Fig. 1). 

A. Sanfasi (The Three Central Judicial Organizations) in Ancient China: From the 
Unitary to the Triple Judicial System 

Despite the absence of separation of powers concept, the division of functions did 
exist in ancient Chinese government. The organs in charge of jurisdiction among central 
authorities, was separated from other branches. From the Qin and Han dynasties to the 
Qing dynasty, the central judicial system of sanfasi, which was composed of Xing Bu 刑
部 (the Board of Punishment), Dali Si and Ducha Yuan (which was called Yushi Tai 
before the Ming dynasty), was gradually formed at the central level. Actually, the central 
judicial system in ancient China went through a process from the mono-judicial system to 
the double judicial system, and then to the triple judicial system. 

                                                        
4 SA Mengwu, 中华民国宪法新论 (New Analysis on the Constitution of the ROC), San Min Book Co., 

Ltd (Taipei), at 263 (1993). 
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Fig. 1  The Modern Transformation of the Chinese Central Judicial System 

 
Before the Qin dynasty, there was the era of the mono-judicial system, during which 

there was only one organ in charge of the supreme jurisdiction in the central and vassal 
states, which was Dali 大理 in the Xia dynasty, Sikou 司寇 in the Shang and Zhou 
dynasties, Tingwei 廷尉 in the States of Qin and Jin, Dali 大理 in the State of Qi, Tingli 
廷理 in the State of Chu. 

State of Qin in the Spring and Autumn period had already set the Censorate 
(ombudsman). After Qin unified China and founded the Qin dynasty, the imperial censor 
was set as the chief of all the censors, and he who held the post was in charge of not only 
supervision, but also the judicial power, by holding the jurisdiction of some special cases 
(mainly about nobles and official crime). This meant the coexistence of censorate system 
as the special judicial organ and Tingwei as the common judicial organ, which was the 
beginning of the era of dual judicial system. 

The sangongcao shangshu 三公曹尚书 appointed by the Emperor Cheng 成帝 of 
the Western Han dynasty and then erqiandancao shangshu 二千石曹尚书 appointed by 
the Emperor Guangwu 光武帝 of the Eastern Han dynasty became the third judicial 
organ. Until the founding of Xing Bu in the Tang dynasty, the triple judicial system was 
eventually established (Tingwei was renamed Dali Si in the Northern Qi dynasty and this 
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title was in use until the Qing dynasty). 
In the developing process of the triple judicial system, the Board of Punishment 

holding the power of both judicial administration and final adjudication, eventually 
became the primary judicial office. In the same process, the censorate system gradually 
lost its independent jurisdiction, and the jurisdiction of Dali Si, the oldest judicial organ 
among sanfasi system, was also gradually weakened. 

Till the late Qing dynasty, the Board of Punishment played the leading role among the 
triple judicial system by holding the power of the retrial of the local appealing cases, the 
jurisdiction of the illegal acts of central officials, hosting judicial administration and 
revising laws. Dali Si was in charge of reviewing, and Ducha Yuan was in charge of 
supervising the improper acts of Xing Bu and Dali Si during their exercise of powers. 
When serious cases arose, the three central judicial organizations would take charge of 
the trial together. 

B. The Judicial Reform Since the Late Qing Dynasty (1907–1927) 

Under the pressure from the West, the Qing government had begun its legal reform or 
modernization in 1902. The reform of judicial system had always been the focus, and it 
was also one of the premises of the abolition of consular jurisdiction, as the Western 
countries did not have much trust in the traditional trial system. In 1906, the Qing 
government launched its reform on the structure of the central government and issued an 
edict, states that: “Xing Bu is now as the Ministry of Justice, which is in charge of 
judicial affairs; and Dali Si is transformed into Dali Yuan, which is in charge of trials.”5 
In 1910, the Qing government formally promulgated Organic Law of Court and issued an 
instruction, “since the promulgation of Organic Law of Court, the Ministry of Laws is 
responsible for all the judicial administrative affairs, and each office under Dali Yuan is 
responsible for the trial matters according to the state law. Anything unclear with the 
function division of the Ministry of Laws and Dali Yuan previously shall be effectively 
defined according to each section of this instruction.”6 At this point, the supreme judicial 
authority was attributed to Dali Yuan, and function division of the central judicial organ 
(Dali Yuan) and the judicial administrative organ (Ministry of Justice) was also strictly 
cleared. 

1. The Dali Yuan (1907–1927). — In 1902, the Qing dynasty initiated legal reform, 
and judicial reform was one of the emphases. In 1906, the government declared 
separation of power between adjudication and judicial administration: The judicial 

                                                        
5 See 清实录 (The Memorandum of the Qing Dynasty), Vol. 59, Zhonghua Book Company (Beijing), at 

468 (1987). 
6 Id. Vol. 60 (enclosed), at 518 (1987). 
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administrative affairs belonged to the Ministry of Justice and the Dali Yuan was the 
supreme court.7 Such an institutional setting was borrowed from Japan and Germany. 

In 1907, the Dali Yuan was set up to become the highest adjudicative institution of 
last instance. Dali was a traditional term for supreme court with a history of at least two 
thousand years. In 1911, the Qing dynasty was overthrown and replaced by the ROC. 
During the early years of the ROC, the government was faced with a series of challenges 
and had to accept the Qing dynasty laws and institutional settings for its own use. The 
Dali Yuan, therefore, remained to be the supreme court of ROC. In the following decades, 
China was plunged into the turmoil of the Warlord Era. Under the sovereign power of the 
different factions of warlords, the Dali Yuan kept a fairly clean and strong supreme court 
despite the weakness of the Parliament and corruption of the Members of the Parliament.8 

The Dali Yuan enjoyed more independence comparing with its Western counterparts. 
For instance, the president of the Dali Yuan played a supervisory role of its interior affairs, 
including the appointment, removal and discipline of the staff. The budget of Dali Yuan 
was supposed to be handed to Parliament for ratification by the Minister of Justice, who 
belonged to the administrative branch, but the minister was not supposed to amend it. For 
the day-to-day operation of the court, all the trial procedure of Dali Yuan was constituted 
by the plenary meeting of the judges till the promulgation of the Civil & Criminal 
Procedural Act in 1921.9 

Except for the final adjudication, the most important work of the Dali Yuan was to 
unify the interpretation of laws and regulations. The weak and chaotic congress could not 
fulfill its function as the legislator, and the Qing legal codes could not suit the needs of 
the ROC. As a result, the Dali Yuan became a law-making court. It did not only exercise 
concrete legal interpretations as court of the last appeal, but also performed abstract 
review to unify the interpretations of laws and regulations. It was a key period of Chinese 
legal modernization from 1912 to 1927, and the Dali Yuan alone became the leading actor 
in the arena. For 16 years, the Dali Yuan published 2,012 interpretations as bylaws, with 
its power of final adjudication, it became a strong judicial organ. However, it was not a 
constitutional court because there was no authentic constitutional law10 at the time, it 
developed and strengthened the tradition of judicial abstract normal control. The 
interpretations of the Dali Yuan were continued to be in use as bylaws after the KMT 
regime established in 1927. 

Last but not least, the final adjudication of the Dali Yuan was only on the civil and 
criminal cases. There was another court named Pingzheng Yuan (or the “Fair” 

                                                        
7 Id. Vol. 59, at 468 (1987). 
8 HUANG Yuansheng, 民初法律变迁与裁判 (The Legal Evolution & Adjudication in the Early Days of 

the ROC), Chengchi University Law Series (Taipei), at 35–67 (2000). 
9 Id. at 31–34. 
10 There were some provisional constitutions, and an ephemeral Constitution (1923) with the notorious 

nickname “Bribery Constitution” in the initial years of the ROC.  
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Administrative Court and the Censorate) 平政院 that specialized on administrative cases. 
There was a distinct separation between common court and administrative court, a typical 
feature of the civil law system. 

During that chaotic period, it was the distinctive institutional setting of the Dali Yuan 
that guaranteed the efficiency and cleanliness of the court. The Dali Yuan was taking 
charge of the internal affairs and insulated itself from the political and administrative 
interference, and its continuous work of the judicial interpretations left a good impression 
of professionalism to the public. 

2. Pingzheng Yuan. — Pingzheng Yuan was a combination of Chinese and Western 
elements, which integrated the tradition of ancient China that special jurisdiction was 
exercised by the censorate with the experience of Continental Europe that administrative 
trial was clearly separated from common trial. It was not a pure judicial organ, but 
directly attached to the president, which indicated its murky relationship with 
administrative power. Suzheng Ting (肃政厅) was an independent bureau set in Pingzheng 
Yuan, which could file administrative lawsuits on behalf of the people, impeach the 
public officials, and supervise the judgments made by Pingzheng Yuan. 

C. Establishment and Evolution under Dr. Sun Yat-Sen’s Five Power Constitutional 
Thought (1927–1946) 

In 1927, when the KMT regime was established in Nanjing, the Dali Yuan was renamed 
the Supreme Court.11 In 1928, the national government established a five-power polity in 
accordance with the constitutional thoughts of Dr. Sun Yat-sen, the founding father of the 
ROC.  

Distinguished from the Western separation of three power, Dr. Sun divided the public 
power between the people and the government. The sovereign National Assembly 
composed of thousands of representatives from each county all over the ROC should 
perform the people’s power to supervise the government.12 The governmental power was 
divided among five branches: Legislative Yuan, Executive Yuan, Judicial Yuan, 
Examination Yuan (the highest organ through which the central government exercises its 
power of examination in the selection of its officials on a competitive basis, inspired by 
the traditional institution of imperial examinations) and Control Yuan (the highest 
censorial organ originated from the Chinese traditional censorate). The National 
Assembly was held to elect the president as the head over the five Yuans. The Judicial 
Yuan was established as one of the five branches on November 1928. 

The Judicial Yuan was the supreme judicial organ of the national government and 
took charge of judicial trials, judicial administration, disciplinary punishment of officials 
and trial of administrative cases (Article 33 of the Organic Act of the National 
Government October 1928). There were 4 judicial organs under the Judicial Yuan: the 
                                                        

11 The administrative tribunal was reestablished with the name “the Administrative Court” in Sep. 1933. 
12 But the Assembly had never been held until 1946. 
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Ministry of Judicial Administration, the Supreme Court, the Administrative Court, and the 
Commission on the Disciplinary Sanctions of Functionaries (Article 1 of the Organic Act 
of the Judicial Yuan 1928). The Judicial Yuan continued to unify the interpretation of laws 
and regulations, as the Dali Yuan once had done (Article 3 of the Organic Act of the 
Judicial Yuan 1928). 

According to the Laws in 1928, the Ministry of Justice no longer belonged to the 
administrative branch (Executive Yuan), and became a department of the Judicial Yuan. 
In November 1928, it was reorganized as the Ministry of Judicial Administration. The 
Minister of Judicial Administration supervised the courts (except the other three parallel 
judicial organs: the Supreme Court, the Administrative Court, the Commission on the 
Disciplinary Sanctions of Functionaries) and the prosecutors all over the country. But this 
special arrangement was not free from disputes. In fact, whether the Ministry of Judicial 
Administration should be subject to the judicial or administrative branch remained a 
pending issue. In January 1932, the Ministry of Judicial Administration was shifted to the 
Executive Yuan, but it was returned to the Judicial Yuan again in October 1934. And then 
in January 1943, it was “permanently” moved from the Judicial Yuan to the Executive 
Yuan.13 

Each of the above shifts was accompanied with a revision of the Organic Act of the 
National Government and the Organic Act of the Judicial Yuan, the revisions were highly 
rhetorical. In one version of the Act, the Judicial Yuan was described as “the supreme 
judicial organ,” and hence would supervise the general judicial administration and the 
Ministry of Judicial Administration would be its subordinate. But in the next version, it 
was described as “the supreme adjudicative organ,” and hence should be merely in charge 
of the final judgments, and the Ministry of Judicial Administration was shifted to the 
Executive Yuan. 

             D. Reconstruction under the Constitution of ROC (1946–1949) 

1. Grand Justice: An Ideal Paradigm Imported from US. — During WWII, China allied 
with the US and her allies to fight against the Axis forces, which exerted a subtle 
influence on the preference of judicial system. Some people said that China should 
abandon the Civil Law System and learn from Anglo-American System.14 It seemed that 
the Supreme Court of US and its Justices became the new focus of the later judicial 
institutional transplant. 

As one of the important results of the National Political Consultative Conference 
1946, a convention between the KMT, Communist Party of China (CPC) and some 
democrats as the third party (or “the Third Power”), Article 4 of the Twelve Constituent 
                                                        

13 Ch’ien Tuan-sheng, The Government and Politics of China, Harvard University Press (Cambridge), at 
251–252 (1950). 

14 WENG Yuesheng, 法治国家之行政法与司法 (The Administration and Adjudication in the Country 
Governed by Law), Yuedan Publishing (Taipei), at 414 (1994). 
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Principle articulated that the Judicial Yuan should be composed by the Justices, and it was 
a pure supreme court without judicial administrative power, including the process of 
nomination and confirmation of the Justices, which is a typical US model. 

The Political Consultative Conference appointed a council of constituent to draft the 
first authentic constitution of the ROC. The draftsmen,15 equipped with their legal or 
political science degree from the West, formed a dream team in the Chinese constitutional 
history: Sun Fo, the son of Sun Yat-sen and the President of the Legislative Yuan, had 
received his education in UC Berkeley and Columbia University. Another draftsman, 
Zhang Jun-mai, was a prominent philosopher on Chinese tradition and active democrat, 
who had studied in Germany in his early years. John C. H. Wu, J.D. of University of 
Michigan, young friend of Justice Holmes, was a distinguished scholar known in the West 
and enlisted for the whole process of constituent draft by the KMT government. Wang 
Chung-hui, a high rank official of the government, then the President of the Judicial Yuan 
in 1948, who had received his law degree from Yale University, was famous for his 
academic achievement as the translator of an authorized English edition of German Civil 
Code. Luo Longji, a democrat and comrade of Zhang Jun-mai, was allegedly the first 
person who had suggested to transplant the title of Justice from the US, and had obtained 
his master’s degree at Columbia University and then became a Ph.D. candidate of London 
School of Economics and Political Science, where Harold J. Laski was his tutor. Sun Fo 
was the rare supporter for the constitutionalism within the KMT government. Because of 
his excellent work and the neutral status between the KMT and the CPC, Zhang Jun-mai 
turned into the de facto chief draftsman without the nominal title. As the legal 
professional representatives of the KMT government, John C. H. Wu and Wang 
Chung-hui examined and revised the draft. 

2. Controversies in the Constituent Assembly 1946. — Different from what Ginsburg 
mentioned in his book,16 in 1946, no one proposed the decentralized judicial review as an 
option, because no one was ambitious enough to transplant the whole American court 
system to China. Actually people at the time only wanted to copy the paradigm of the US 
Supreme Court. 

In the Chinese constitutional history before 1946, there were several choices for 
constitutional interpretation. The personal draft by Wang Chong-hui (1912) copied the 
American decentralized model. The Constitutional Law 1923 stipulated that the 
constitution should be interpreted by the Constitutional Conference which is composed by 
the members of both houses of the Congress. The personal draft by John C. H. Wu (1933) 
drew from the Austrian model and the 1936 Draft of the KMT government prescribed that 
a constitutional dispute should be submitted by the Control Yuan and settled by the 
Judicial Yuan. The 1940 Qicheng Constitutional Draft proposed a constitutional council 
                                                        

15 Sadly, they were not the founding fathers, and merely just officials and scholars. Dr. Sun Yat-sen 
passed away about twenty years ago, Chiang Kai-shek and MAO Zedong did not attend the council. 

16 See Ginsburg, fn. 2 at 116–217. 
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composed by 9 members nominated equally by the Standing Council of the National 
Assembly, the Judicial Yuan and the Control Yuan, which shared many similarities with 
the later Conseil constitutionnel of the French Fifth Republic. In 1946, it was commonly 
accepted that the Judicial Yuan should conduct the constitutional interpretation. The core 
disagreement laid on how to constitute the Judicial Yuan. It was a practical issue rather 
than an ideological rift between the liberals and conservatives. 

The chapter of the Judicial Yuan was not the focal point of the Constituent Assembly, 
and the judicial review was not the crux of the Judicial Yuan yet. The major controversies 
about the constitution first focused on the chapter of the National Assembly, then on the 
choice between American Presidentialism and British Parliamentalism in dealing with the 
relationship between the Executive Yuan and the Legislative Yuan. The problem of the 
Judicial Yuan was not an important controversy indeed. When coming about the Judicial 
Yuan, the top dispute was whether the Judicial Yuan should rule the judicial 
administration. Although Article 4 of the Twelve Constituent Principle of the National 
Political Consultative Conference definitely articulated that the Judicial Yuan should be 
strictly a supreme court without the power of judicial administration, through the political 
struggle and legislative technique by the conservative KMT representatives who occupied 
the absolute majority at the Constitute Assembly, the text of the Constitutional Law 
became more ambiguous: The Judicial Yuan was “the supreme adjudicative organ” in the 
draft of the Constitute Draft Council of the National Political Consultative Conference. 
But in Article 82 of the Constitution, the Judicial Yuan was “the supreme judicial 
organ.”17 It was a delicate yet significant transformation, recollecting the revisions of the 
organic laws and the shifts of the Ministry of the Justice between Executive Yuan and the 
Judicial Yuan. It is safe to conclude that it was by no means just a rhetorical change. The 
further trick rests in the change of the sequence of the judicial articles in the constitution, 
by which the extent of jurisdiction of the Justices was narrowed from “all civil, criminal, 
administrative cases and disciplinary sanctions of public functionaries” to “interpreting 
the Constitution and unifying the interpretation of laws and regulations.”18 The Justices 
could compose the professional constitutional court, not the supreme court as their U.S. 
counterpart. The KMT representatives had their sound standpoint for the meaningful 
revisions. In their eyes, the constitutional thought of Dr. Sun Yat-sen the founding father, 
implied that the Judicial Yuan should rule the judicial administration. If they could not 
write it in the constitutional text explicitly, they should instead make the negative 
provision with the more ambiguous words at least. The KMT representatives had gained 
more in preserving the formerly central judicial system. Their approach was to argue that 
the central judicial system of the ROC was fairly well-developed and strengthened for 

                                                        
17 See 国民大会实录 (The Memorandum of the Constitute Assembly), 1946. 
18 The article of the Justices stipulated they would rule “the affairs prescribed in the last article,” by the 

technical adjustment of the sequence in the Constitute Assembly, the domination of the Justices was narrowed 
with the change of “the last article.” It is a very tricky tactic. 
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more than thirty years, there were many practical barricades for an essential 
transformation. For example, there were more than one hundred judges working on the 
final appeal in the Supreme Court of the ROC. The court should neither restrict the power 
of final adjudication so narrowly nor to appoint too many Grand Justices.19 Perhaps the 
best way was to appoint several Grand Justices to form a specialized court separated from 
the traditional Supreme Court in order to perform the normal control.  

Eventually, the American style institution of Justices was replaced by a German style 
judicial system, the outcome was a specialized constitutional court. But most people, 
even the draftsmen and other political elites, did not recognize the importance of judicial 
review. To them, adjudication was more important than interpretation, and to unify the 
interpretation of laws and regulations was more important than to interpret the 
constitution. Lei Zhen, a liberal KMT member who had played an important role in the 
draft of the constitution, commented that the Justices had lost their key adjudication 
power and become the sinecure.20 

3. Continuous Disputes and the Outcome: The Promulgation and Revision of the 
Organic Act of the Judicial Yuan 1947. — In March 1947, the Legislative Yuan 
promulgated the Organic Act of the Judicial Yuan. Surprisingly, the new law did not 
closely follow the subtle revision of the Constitution.21 Article 3 of the Act stipulated 
that there should be 9 Justices who formed the Council of the Grand Justice to interpret 
the constitution and unify the interpretation of laws and regulations. Article 4 prescribed 
that there should be the civil tribunal, criminal tribunal, administrative tribunal and the 
Commission on the Disciplinary Sanctions of Functionaries in the Judicial Yuan. The 
arrangement of the tribunals in the Judicial Yuan was a bit different from the US Supreme 
Court but it was a significant reform for the existent central judicial system.  

All judges of the Supreme Court boycotted the new law, because it would repeal the 
Supreme Court and replace it with the civil and criminal tribunal of the Judicial Yuan. 
Senior judges might lose their positions and Grand Justices would rebut their affairs. 
They had to issue a manifesto in the newspaper to protest the new law and defend the old 
institution. During wartime, the KMT government did not have the capacity to promote 
judicial institutional reform, whereupon the judges of the Supreme Court won the 
struggle easily. In December 1947, the government came out with the revised the Organic 
Act of the Judicial Yuan, in which the Grand Justices were set apart from the court judges 
and the original system of the Judicial Yuan was maintained except for the additional 
                                                        

19 LI Jianliang, 宪法理论与实践 (The Constitutional Theory & Practice), Xuelin Press (Taipei), at 568 
(2003). 

20 LEI Zhen, 制宪述要 (The Summary of the Enaction of the Constitution), Union Press (Hong Kong), at 
41 (1957). 

21 Partly because there was a divided central government during the wartime, Sun Fo was the President of 
the Legislative Yuan and a liberal KMT member who supported the convention of the National Political 
Consultative Conference. It was natural that Sun disliked the revisions by the conservative KMT 
representatives at the Constitute Assembly. 
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Council of the Grand Justices composed of 17 Grand Justices to perform as the 
constitutional court (see Fig. 2). 

 

 
Fig. 2  The Structure of the Judicial Yuan 

 
4. The Appointment of the Grand Justices and the First Two Interpretations of the 

Constitutional Law. — According to the Constitutional Law 1946, “the Grand Justices 
shall be nominated and, upon confirmation by the Control Yuan, appointed by the 
President of the Republic of China.” (Article 79, Paragraph 2) Different from their 
American counterpart or the ordinary judges of the ROC, the position of the Grand 
Justices was not tenure for life. They were supposed to serve for 9 years and could be 
re-elected. The Grand Justices of the first term were appointed in 1948 and the Council of 
Justices declared first two constitutional interpretations on January 6, 1949, which were 
the only two Interpretations made on the Chinese mainland by the Council. 

The issue of Interpretation No. 1 of the Council of the Grand Justices is: “Shall a 
Member of the Legislative Yuan who took a government post without formally resigning 
from his or her office in the Legislative Yuan be deemed to have resigned at the time he 
or she took the government post?” The Grand Justices held that “Article 75 of the 
Constitution provides that no Member of the Legislative Yuan shall concurrently hold a 
government post. Those members who wish to take a government post shall immediately 
resign from office in the Legislative Yuan.” The constitutional interpretation was just a 
tautological utterance by the modern view, but in the age before constitutionalism, there 
was no political custom preventing powerful officials from holding a concurrent post of 
the legislator. Actually, the courageous Justices had challenged the interests of some 
politicians by the interpretation. 
   The Interpretation No. 2 raised the question of “Under what circumstances a 
government agency or a department therein may file a petition for uniform interpretation 
of a law (statute) or regulation?” It was certainly an important issue.  
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II. JUDICIAL ADMINISTRATION, ADJUDICATIVE INDEPENDENCE &  
CONSTITUTIONAL REVIEW 

In the Chinese context, the judicial administration and adjudicative independence are 
closely connected and profoundly interacted with each other. The Dali Yuan enjoyed the 
power of interior administration independently from the outset. Theoretically, the Judicial 
Yuan inherited the judicial administrative power of Dali Yuan and further expanded it to 
the whole judicial system. It was a hotly debated issue that whether the supreme judicial 
power and the judicial administrative power should be united. But the two powers, 
however, had never been truly united in practice — inside the Judicial Yuan, the power of 
adjudication, abstract interpretation and judicial administration are separated clearly. 
Professionalism was adopted by the judicial elites as the most important tool to defend 
the adjudicative independence. 

A. The Special Arrangement on the Judicial Administration 

Traditionally, the judicial administration often belongs to the administrative branch. 
While the judicial branch was not autonomous, adjudication was independent. But when 
the administrative branch controlled the staff’s appointment and the budget of the courts, 
it might threaten the adjudicative independence, especially in administrative or 
constitutional cases. After WWII, more countries sought after a better arrangement for 
judicial administrative affairs. A review of the German constitutional history may reveal 
the following fact: In 1952, the Federal Constitutional Court declared that the court 
should be one of the supreme constitutional organ and sought full control over internal 
administration without the supervisory authority of the Ministry of Justice, including the 
power to select and appoint its own officials and law clerks and to make its budget 
autonomously. The demands of the court created a political struggle that lasted for many 
years. By 1953, the court had obtained independence from the Ministry of Justice and by 
1960, the president of the court became the fifth-ranking official following the president, 
chancellor and the presidents of the two houses of parliament.22 And the remaining 
Justices followed behind as “the supreme guardians of the constitution.”23 Compared 
with the German experience, the Chinese Dali Yuan had gained its independence from the 
Ministry of Justice in the early days of the ROC, the rank of the President of Judicial 
Yuan was parallel with the President of the Executive Yuan (the Premier) and the 
President of the Executive Yuan (the top legislator) since 1928, and the President of the 
Judicial Yuan was in charge of administrative affairs of all final court. In the judicial 
system, the focus was whether or not the Ministry of Justice should shift to the supreme 
                                                        

22 Donald P. Kommers, Judicial Politics in West Germany: A Study of the Federal Constitutional Court, 
Sage publications (Beverly Hills), at 84–85 (1976). 

23 Donald P. Kommers, The Constitutional Jurisprudence of the Federal Republic of Germany (2nd 
edition), Duke University Press (Durham), at 16 (1996). 
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judicial organ from the administrative branch.24 

B. The Separation of Power between Adjudication and Judicial Administration in the 
Judicial Yuan 

The special arrangement of judicial administration served as a means to adjudicative 
independence, but shifting the administrative power to the supreme judicial organ might 
also affect the independence of the subordinate judges, maybe more seriously. For 
example, after WWII, Japan adopted the US Supreme Court model, but with an exception 
that the Supreme Court rules the judicial administration. It means that the same Justices 
of the Supreme Court manage the final trial and the administrative affairs. These Justices 
become so powerful that there is a saying in Japan: “When the Justices speak, all judges 
would stop their mouth.” The relationship between the judges and the Justices 
transformed from that of respect (for their seniority) to outright fear. The whole judicial 
system may be more independent from other branches, but the judges personally and the 
adjudication individually are less independent in internal matters.25 It could be worse if 
the ruling party controls the whole judicial system through the Supreme Court. The 
Liberal Democratic Party (LDP) only appoints their loyal members to the Supreme Court, 
who in turn control the judges’ assignments through the administrative office of the 
Supreme Court and the Supreme Court Secretariat. As a result, “the judges who decided 
cases from a political perspective according to non-LDP preferences incurred a 
substantial risk of being assigned to lower positions by the Secretariat. If they used their 
independence to flout LDP preferences, they did so at their peril.”26 The Japanese 
Supreme Court attempts and accomplishes almost nothing in judicial review.27 

But the Judicial Yuan of the ROC and the Japanese Supreme Court share no similarity 
in the key point of judicial administration. The Judicial Yuan is not a supreme court, it is 
the congregation of a final court on ordinary civil and criminal cases with the name “the 
Supreme Court,” a final administrative court, a constitutional court (the Council of the 
Grand Justices), a quasi-adjudicative organ ruling the disciplinary punishment of civil 
servants and an administrative office. The President (or the Vice President acts as the 
deputy in his absence) is not the Chief Justice nor a judge, he or she does not adjudicate 
in person, so the power of final adjudication and judicial administration are separated in 
the Judicial Yuan.  

                                                        
24 From the year of 1943, the Ministry of Judicial Administration was subject to the Executive Yuan, 

which means that all courts except for the final instance were under the supervision of the administrative 
branch. 

25 SU Yongqin, 走入新世纪的宪政主义 (The Constitutionalism Walking in the New Century), Angle 
Publishing Co., Ltd (Taipei), at 393 (2002). 

26 Mark Ramseyer, The Puzzling (In)Dependence of Courts: A Comparative Approach, 23 Journal of 
Legal Studies, 725, 727–728 (1994). 

27 Mark Ramseyer & Eric Rasmusen, Why Are Japanese Judges So Conservative in Politically Charged 
Cases?, 95 American Political Science Review 331, (2001). 
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The government of the ROC tried to make the Judicial Yuan as the supreme 
adjudicative organ. The revised Organic Act of the National Government promulgated in 
December 1931 articulated that President of Judicial Yuan “shall” hold the current post as 
the Chief Justice (the President) of the Supreme Court (Article 36), the Vice President of 
the Judicial Yuan “shall” be the Chairman of the Commission on the Disciplinary 
Sanctions of Functionaries (Article 37), and the President of the Judicial Yuan could join 
the administrative adjudication if necessary (Article 38). But the Judicial Yuan shifted the 
Ministry of Judicial Administration to the Executive Yuan at the same time. It seemed 
there were some obstacles with the new reform. The ROC had to revise the Organic Act 
of the National Government just for the small modification of replacing “shall” with 
“may” in Article 36 and Article 37. The compulsory clauses were replaced by the 
arbitrary clauses, perhaps partly because the President and Vice President of the Judicial 
Yuan were short of the capability or will to deal with their part time jobs. But it is a good 
news for the adjudicative independence. There has been a clear distinction between 
adjudication and judicial administration since then. When the National Political 
Consultative Conference contrived to transform the Judicial Yuan to the Supreme Court 
according to the US model, the accompanying plan was that the Ministry of Judicial 
Administration should not be subjected to the Judicial Yuan.  

C. The Relationship between the President (Vice-President) of the Judicial Yuan and the 
Grand Justices 

The relationship between the President (Vice-President) and the Grand Justices are 
very subtle. They share the same process of nomination and confirmation. Before 2003, 
the President and Vice President had not held the concurrent post as Grand Justices. In the 
Grand Justices’ eyes, the President and Vice President were important officials of the 
judicial branch, who were politicians rather than judicial experts. The Grand Justices 
might conceive the professional and moral superiority when they worked together with 
the politician, especially in the era of the KMT regime.  

According to Article 4, Paragraph 1, of the Organic Act of the Judicial Yuan, to be 
eligible for appointment as a Justice of the Constitutional Court, a candidate must: (1) 
have served as a Justice of the Supreme Court for more than ten years with a 
distinguished record; or (2) have served as a Member of the Legislative Yuan for more 
than nine years with distinguished contributions; or (3) have been a professor of a major 
field of law at a university for more than ten years and have publications in a specialized 
field; or (4) have served as a Justice of the International Court, or have had authoritative 
works published in the fields of public or comparative law; or (5) be highly reputed in the 
field of legal research and have experience in the political arena. The number of Justices 
qualified by any single criterion listed above shall not exceed one third of the total 
number of Justices. In practice, most of the Grand Justices accorded with the 
qualifications listed on (1), (3) or (4), which witnessed the blue blood of the legal elite. 
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The Council of the Grand Justices is the constitutional court of the ROC and the 
President of the Judicial Yuan who was not the Grand Justice should be the chairman of 
the Council of the Grand Justices (Article 3 Paragraph 2 of the Organic Act of the Judicial 
Yuan 1947). The President should vote if the Grand Justices be equally divided (Article 
13 Paragraph 2 of the Act of the Council of the Grand Justices), just like the role of the 
US Vice President in the Senate. But the Grand Justices set up a pre-council by the 
resolution of the Council of the Grand Justices, the pre-council was named “the Checkup 
Meeting of the Whole Grand Justices.” All the Grand Justices joined the pre-council to 
censor the draft of the interpretation and work out the final draft. Then the final draft 
would be submitted to the Council of the Grand Justices composed of all the Grand 
Justices and the President of the Judicial Yuan. It is apparent that the brethren resolved all 
the divergence in the pre-council, the Council of the Grand Justices and its Chairman 
became merely a rubber stamp.28 

D. The Judicial Professionalism and Adjudicative Independence 

Under the authority of the KMT, all judges of the Supreme Court resisted the judicial 
reform by the Organic Act of the Judicial Yuan, the Grand Justices boycotted the control 
over judicial review by the President of the Judicial Yuan successfully. With the struggle 
of the legal elite, the judicial affairs separated from the politics partly. For the legal expert, 
their best weapon to protect the adjudicative independence is the professional knowledge, 
or “the artificial reason” in Sir Edward Coke’s words. 

Actually, the professional consensus had been formed among the judges in the later 
Qing dynasty. In the Chinese Empire, Xing Bu (the Board of Punishment/the Ministry of 
Justice) and Dali Si took charge of judicial affairs at the level of the central government. 
In the Qing dynasty, the Xing Bu and its numerous legal experts exercised as the principal 
department on the final adjudication and judicial administration. Each ministry in the 
Qing dynasty had one Manchu minister and one Han minister, two Manchu vice ministers 
and two Han vice ministers respectively. The ethnic Hans appointed to the posts were 
usually Confucian scholars. In the six high ranking officials of each ministry, there was 
one minister (shangshu) or vice minister (shilang) who controlled the practical operations 
of the ministry which coined as “the manager” (dangjia). The other five were almost 
nominal. In most cases, the man in control was a Manchu nobleman, but in Xing Bu (the 
Ministry of Justice), the post was usually filled with by an ethnic Han legal expert with 
the nickname “the professional manager.”29 It is the professionalism that might be the 
spirit of Chinese adjudicative independence. 

                                                        
28 TU Huaiying, 大法官释宪制度的演变、贡献及改进问题 (The Evolution, Contribution & Improvement of 

the Institution of the Constitutional Review of the Grand Justice), The Memorial Collected Papers on 
Anniversary 40th Years of the Constitutional Interpretation (Taipei), at 49, 82–83 (1988).  

29 LI Guilian, 沈家本评传 (The Biography & Theory of SHEN Jiaben), Nanjing University Press 
(Nanjing), at 101–104 (2005). 
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E. The Unique Mode of Constitutional Review 

   After the 1946 reform, the Council of the Grand Justices was established inside the 
Judicial Yuan. The Council of the Grand Justices was designed to settle constitutional 
issues between and within government originally, individuals had no right of access to the 
Grand Justices, just like the Federal Constitutional Court of Germany.30 Maybe it was the 
reason to name it as the “Council,” not the “Court.” And the decision of the Grand 
Justices was not a “verdict,” but the “interpretation.”  

CONCLUSION 

In the perspective of the modern concept of the separation of power, the functional 
division of sanfasi in ancient China was very complex. In the Qing dynasty, holding the 
power of trial, judicial administration and revising laws, Xing Bu played the leading role 
in the judicial system. Yushi Tai (Ducha Yuan) was entitled to correct or participant in 
cases about the exercises of public authority and the illegal or improper acts of officials. 
As an organ with the idea of “lenient punishment,” Dali Si had relatively less authority. In 
case of particularly serious cases, the three central judicial organizations would constitute 
a joint court, and the monarch retained the ultimate jurisdiction. After 1906, Xing Bu was 
changed to the Ministry of Law, taking charge of the judicial administration (during the 
ROC period, it was renamed the Ministry of Justice and the Ministry of Judicial 
Administration successively); and Dali Si was changed to Dali Yuan as the supreme 
judicial organ (during the Nanjing National Government era, it was renamed the Supreme 
Court). In the early days of the ROC, the function of Ducha Yuan was inherited by 
Pingzheng Yuan. However, there had already been an independent organ called Suzheng 
Ting as the public prosecutor in cases involved in public powers within it, which resulted 
in the division of the judge and the prosecutor. During the Nanjing National Government 
period, the separation of powers was even more refined. The administrative trial function 
of Pingzheng Yuan was exercised by the Administrative Court, and its function of hearing 
cases about the civil servants’ illegal and improper acts was inherited by the Commission 
on the Disciplinary Sanctions of Functionaries. The organ after Suzheng Ting was the 
Control Yuan, which had a higher political position. In the Nanjing National Government 
period, there were disputes on whether the Commission on the Disciplinary Sanctions of 
Functionaries belonged to the Judicial Yuan or the Control Yuan, and the final result was 
still the Judicial Yuan, which accorded with the rational principle that jurisdiction and 
prosecution should be separated. 

Reviewing the central judicial system evolution process of (1) judicial organ→(2) 
judicial organs→(3) judicial organs in ancient China, we can say that there was actually a 
converse process of (3) judicial organs→(2) judicial organs→(1) judicial organ in modern 
China, during which the judicial administration organ and the supervisory organ gradually 

                                                        
30 The Federal Constitutional Court of Germany was authorized to hear individual complaints in 1951. 
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lost their jurisdictions, and the judicial authority was finally attributed to one judicial 
organ. In late Qing dynasty, the judicial authority was shared by “sanfasi” which was 
composed of Xing Bu, Dali Si and Ducha Yuan, despite that their functions had different 
emphases. After the judicial reform in late Qing dynasty was the era of “erfasi” in the 
reign of the Peking government. At this point, the judicial administration organ — the 
Ministry of Law in the late Qing dynasty to the Ministry of Justice in the Peking 
Government era to the Ministry of Judicial Administration in the Nanjing National 
Government era would no longer have any judicial power. Dali Yuan was the general 
judicial organ, and Pingzheng Yuan was the special judicial organ, but it still remained the 
supervisory organ’s characteristics in ancient China. It was directly attached to the 
president, with an impeaching organ called Suzheng Ting set inside. In Nanjing National 
Government period, there was only one judicial organization, the Judicial Yuan, within 
which the three institutions were respectively in charge of the general civil and criminal 
litigation, administrative proceedings and civil service disciplinary. The supervisory 
organ, the Control Yuan, no longer had the judicial authority. 

Overall, after decades of development, the traditional sanfasi system was westernized 
and rationalized. However, the Chinese characteristics within it were still undeniable: 

Characteristic 1: the special arrangement on the judicial administration 
Xing Bu had both the judicial power and the judicial administrative authority. After 

the judicial reform in the late Qing dynasty, the Ministry of Law and Dali Yuan were 
relatively in charge of the judicial administration and jurisdiction. During the Beiyang era, 
Dali Yuan retained the autonomous right in the management of its own affairs. During the 
Nanjing National Government period, the Judicial Yuan had the multiple powers of 
jurisdictions, quasi-judicial jurisdictions, normal control and judicial administration, but 
the institutions had relative independent functions. This reflected the rational aspect of the 
modernization of the law, and in this process, the characteristics based on their own 
political and cultural backgrounds were remained. 

Characteristic 2: the power of abstract normal control 
Revision of the laws is an important power of Xing Bu in the Qing dynasty. Because 

of the special political background, Dali Yuan acquired the power of abstract normal 
control by interpreting the law uniformly, and it was a process similar with law-making. 
The Judicial Yuan (Council of Grand Justices) even extended the supreme judicial organ’s 
power of normal control to the field of constitutional interpretation — a developing 
process like this was indeed in a continuous line. 

Characteristic 3: the separation of special judicial organ and general civil & 
criminal judicial organ (a diverse judicial trial mode) 

Early in the Qin dynasty, the imperial censorate, holding the jurisdiction of cases 
about nobles and officials crime, had already been set as the special judicial organ in 
China, which was separated from Tingwei as the general judicial organ. During Beiyang 
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period, it was the separation of Pingzheng Yuan and Dali Yuan. In addition to the 
administrative proceedings, Pingzheng Yuan was also in charge of the cases about 
impeachment of officials. Under the Judicial Yuan system in Nanjing National 
Governmental period, it was the separation of the Supreme Court, the Administrative 
Court and the Commission on the Disciplinary Sanctions of Functionaries, the division 
was even more refined. On one hand, it was based on the Chinese tradition; on the other 
hand, it also absorbed the experience of diverse judicial trial mode in continental Europe. 

Institutional transformation is one of the emphases of the legal history research, and 
the so-called “transformation” is about the thinking of “continuity” and “discontinuity” or 
fracture of the legal system. General speaking, tradition and modernization are regarded 
as antonym concepts, however, there is no clear line between them, and they still have a 
clear inheritance relationship.  

As scholars have pointed out that, although modern legal thought or system has its 
own characteristics, still, it contains the legacy of the previous era; the tradition might be 
the burden, however, it is also the basis and reference of the reform.31 The appended 
drawing exactly indicates that the judicial reform since the early 20th century, involving 
the modernization of all the legal systems of the world, it did not completely cut off the 
linkage with tradition. The recombination of the Chinese traditional sanfasi system under 
the principle of separation of powers in the West was also consistent with the inexorable 
law of Weber that system is rational. However, in terms of the whole judicial and 
supervisory organization, modernization or “Westernization” was only a recombination of 
the molecular structure, and the atoms of Chinese tradition had never been split. Our 
system, if seen from the perspective of the function, rather than structure, was even more 
different from the Western model. Referring to the latter issue, during my time in Harvard 
University, Professor Duncan Kennedy and I discussed this matter for three times. He 
believed that the globalization of law itself was an invasion of the Western system and 
culture; and I insisted that at least as far as China, the invasion from the West since the 
Opium War was no more than a catalyst. Without the external irritation, it would be hard 
for the Chinese legal tradition to get changed, however, it did not mean that the “strong” 
Western system and culture could control the transformation of China. In the process of 
globalization, our own characteristics still remained. 

Generally, it is not the oversight of the Western scholars that the paradigm of the 
Judicial Yuan was not well-known in the West. It was partly because the intrinsic inferior 
position of an old Eastern country in the waves of the legal globalization and 
Westernization, and partly because of the long-time reign of the KMT, under which the 
Judicial Yuan and its Justices made some progress in the early post-WWII period but 

                                                        
31 HUANG Yuansheng, 中国法制史课程结构的回顾及现况 (A Review and the Current Situation of the 

Structure of Chinese Legal History Lessons), 中国法制史课程教学研讨会论文集 (A Memoir of Chinese Legal 
History Lessons Teaching Seminars), The Department of Law of Chengchi University (Taipei), at 22–23 
(1993). 
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failed to develop a universal paradigm in the following decades. The local constitutional 
judicial practice and jurisprudence are poor and the Grand Justices are so dependent on 
the knowledge of comparative constitutional law that they have to follow the steps of 
their Western counterparts when they are working. 
   The paradigm of the Judicial Yuan represents the unique path of China towards the 
adjudicative independence and constitutional review. In China’s mainland, it seems that 
the tradition had been disconnected totally since 1949, but one could still find the shadow 
of the Judicial Yuan, especially from a functional, not a structural perspective. The 
revolution had reorganized the molecule of Chinese judicial system, but it could not split 
the atom of the whole tradition. For example, there is a central party bureau with the 
name “Committee of Legal Affairs of the CPC Central Committee in the People’s 
Republic of China (Zhongyang Zhengfa Wei), which supervises the Supreme People’s 
Court, the Supreme People’s Procuratorate and other judicial or quasi-judicial organs. 
There is a key and hot debated point in judicial reform that the relationship between the 
power of adjudication and judicial administration in China’s mainland. The Supreme 
People’s Court enjoys the power to promulgate the abstract interpretation of laws. Maybe 
one could learn something from the evolution of the Judicial Yuan and find the lost 
paradigm in the process of the Chinese judicial reform.  

Looking into the characters of the Judicial Yuan may help people to understand the 
difficulty that the reformers have experienced, and may shed some lights on the future 
construction of Chinese judicial branches. 
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