
FRONTIERS OF LAW IN CHINA 
VOL. 12 SEPTEMBER 2017 NO. 3 

DOI 10.3868/s050-006-017-0023-0 
 

ARTICLE 
PROTECTION OF STATELESS PERSONS IN CHINA: A HUMAN RIGHTS 

PERSPECTIVE 

 
LU Haina∗, HAO Wanyuan∗∗ 

 
Abstract  Statelessness is an old and continuous problem existing in many countries 
around the world. Statelessness is caused by various reasons such as the conflicts of the 
nationality laws of different countries and international marriages. This article analyzes 
the legal framework and practices concerning nationality issues in China from the 
perspectives of China’s international obligations to protect the rights of stateless persons, 
especially women and children. This article also analyzes several stateless cases, in 
particular the de facto stateless situation of the “Vietnam brides” and their children in 
China. At last, the article gives recommendations in the light of international law and 
practices of the United Nations High Commissioner for Refugees on the reduction of 
statelessness in China. 
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INTRODUCTION 

Statelessness is an old and continuous problem in history. There are many ways 
leading to statelessness, but it is mainly caused by “the conflicts of nationality laws and 
the power wielded by States to deny or deprive people of nationality.”1 Statelessness can 
be traced back to early 1900’s or even before. It was then considered as a legal technical 
problem that international law should deal with. In other words, statelessness was seen as 
the “business” of nation-states rather than an issue concerning a right of individuals. The 
earliest international legal efforts to tackle the issue might be the 1930 Hague Convention 
on Certain Questions relating to the Conflict of Nationality Laws, with a separate 
Protocol relating to a Certain Case of Statelessness adopted at the same time.2 

After World War II, along with the emergence of the modern human rights system, 
statelessness has become a human rights issue. Article 15 of the 1948 Universal 
Declaration of Human Rights provides that, “everyone has the right to a nationality” and 
that, “no one shall be arbitrarily deprived of his nationality.” This change of approaches to 
deal with statelessness is of great significance because it “marked a shift from a 
state-centric perspective on the problem to one that positioned the individual at the centre 

                                                        
1 Laura Van Waas, Are We There Yet? The Emergence of Statelessness on the International Human Rights 

Agenda, 32(4) Netherlands Quarterly of Human Rights, 342–346 (2014). 
2 Id. 
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of the issue.”3 In order to articulate the right to a nationality as provided by the Universal 
Declaration of Human Rights (UDHR), two United Nations (UN) conventions were 
adopted: the 1954 Convention relating to the Status of Stateless Persons, and the 1961 
Convention on the Reduction of Statelessness. 

Nevertheless, after the adoption of the two Conventions, international interests had 
been shifted to other issues and discussion on statelessness was effectively shelved for 
decades.4 Some scholars even call it “a forgotten human rights crisis.”5 The issue gained 
new attention only in the mid-1990’s when the dissolution of the Soviet Union and 
Yugoslavia caused a new wave of stateless persons.6 Since then, stateless issues have 
been put on international agenda again and one can observe a mainstreaming of stateless 
issues in the human rights system. Not only the United Nations High Commissioner for 
Refugees (UNHCR), who has a specific mandate to deal with stateless issues, but also 
UN human rights treaty bodies and Human Rights Council have increasingly paid 
attention to statelessness in their monitoring work. Research projects and academic 
literature on the stateless issues are also booming.7 

This article is part of the above mentioned newly emerged international interests in 
the stateless issue, and more specifically, as the outcome of a research project entrusted 
by the UNHCR China office in 2016. As the most populated country and the second 
largest economy in the world, does China have a stateless issue? How does China deal 
with it? Is there any gap between China’s performance and international law, especially 
the human rights requirements? These questions have not been explored much. It is 
therefore meaningful and even necessary to take a closer look.  

The article is focused on the protection of stateless persons in China, which has two 
layers of missions: first, to examine whether China has a legal and policy framework to 
avoid and/or reduce statelessness; second, while stateless cases exist, to examine how 
stateless persons are treated in China. For both missions, this study will look at China’s 
performance in the light of international law, especially the international human rights 
standards, including 1954 Convention relating to the Status of Stateless Persons, 1961 
Convention on Reduction of Statelessness, and all relevant international human rights 
treaties and UN instruments. 

First, this article analyzes the legal basis and requirements of acquiring the Chinese 
nationality and the certificate of citizenship, in particular, the Constitution, Nationality 
Law, Exit and Entry Administration Law, Law on Resident Identity Cards, Ordinance 
concerning Household Registration and Interim Regulation on Residence Permits and 
                                                        

3 Id. 
4 Id. 
5 Lindsey N. Kingston, “A Forgotten Human Rights Crisis”: Statelessness and Issue (Non) Emergence, 

14 Human Rights Review, (2013). 
6 Id. 
7 For more detailed description of the development of stateless issues, see Van Waas, fn. 1. 
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other relevant laws and regulations. 
Second, the article explores the possible situations where people are in de jure or de 

facto statelessness in China and seeks to identify major obstacles and challenges for a 
possible solution.  

Third, the article analyzes the stateless issues in China from an international law 
perspective and points out China’s obligations regarding statelessness under the 
international human rights system.  

The term “stateless person” refers to a person in the condition of “having no legal or 
effective citizenship,” which includes both de jure stateless persons and de facto stateless 
persons.8 As such, the concept of statelessness used in this article is broader than the 
definition given by Article 1 of the 1954 Convention relating to the Status of Stateless 
Persons,9 which “refers to a person who is not considered as a national by any State 
under the operation of its law.” The Convention definition is a strictly legal concept, 
which is criticized by many scholars as “too narrow” or “too limited” and excluding 
many persons who technically have a nationality but in fact cannot enjoy any benefits of 
their citizenship and thus in a status of de facto statelessness.10 

I. CHINESE LAW REGARDING THE ACQUISITION OF THE CHINESE NATIONALITY 

A. The Constitution 

The Constitution of China came into force on December 4, 1982 and its latest 
amendment was in 2004. Article 33 provides that, “All persons holding the nationality of 
the People’s Republic of China are citizens of the People’s Republic of China.” Article 
33(3) stipulates that the State respects and protects human rights. The latter might be 
interpreted as including a right to nationality. Except these provisions, there are no more 
constitutional provisions on the issues regarding nationality.  

B. The Nationality Law 

The Nationality Law was adopted at the Third Session of the Fifth National People’s 
Congress, and came into force on September 10, 1980. It is China’s parliamentary law 
regulating the acquisition, restoration and deprivation of the Chinese nationality. From the 
provisions of this law as described as follows, one can see that the guiding principle 
behind the Chinese Nationality law is the principle of jus sanguinis, which means that 
citizenship is based on family heritage or descent. Moreover, China does not recognize 

                                                        
8 David Weissbrodt & Clay Collins, The Human Rights of Stateless Persons, 28(1) Human Rights 

Quarterly, 245–276 (2006). 
   9 UN General Assembly, Convention Relating to the Status of Stateless Persons, published on Sep. 28, 
1954, at 117, available at http://www.refworld.org/docid/3ae6b3840.html (last visited Aug. 3, 2017). 

10 Id.  
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dual nationality. Each Chinese national can only have one nationality. According to our 
interview with the local public security department, in practice, in order to avoid dual 
nationality of Chinese nationals, upon receiving the visa application of a former Chinese 
national, the Exit and Entry Administration Departments above the county level of China 
should investigate the history of visa application of the applicant and to check whether his 
or her Chinese hukou, an official registration for Chinese citizenship, was canceled.11 

Technically speaking, this combination of the principle of jus sanguinis and the 
principle of single nationality has quite a chance to result in statelessness, if there are no 
supplementary rules adopted to avoid statelessness. In the information and accession 
package for the 1954 and 1961 Conventions, the UNHCR lists ten reasons for people to 
become stateless: conflicts of laws; transfer of territory; laws related to marriage; 
administrative practices; discrimination; law related to registration of births; jus sanguinis; 
denationalization; renunciation of citizenship; and automatic loss of citizenship by 
operation of law.12 For instance, the parents from a country, which grants nationality 
based on the place of birth, which is the principle of jus soli, may give birth to their 
children in a country adopting the principle of jus sanguinis. If both countries concerned 
do not recognize dual nationality and there is no rules regulating the above situation, the 
newborns can technically become stateless. In fact, this is not so common today since 
most of States adopt a mixture of two principles and make laws to prevent statelessness 
caused by such conflicts. Whether the Chinese Nationality Law can avoid statelessness, 
especially for the newborns should be examined under various possible circumstances. 

1. Legal Provisions That Recognize the Newborns as Chinese Nationals. — Article 4 
of the Nationality Law reiterates that, “Any person born in China whose parents are either 
both Chinese nationals or one parent is a Chinese national shall have Chinese 
nationality.” Article 5 also provides that, “Any person born abroad whose parents are 
either both Chinese nationals or one parent is a Chinese national shall have the Chinese 
nationality. But for a person born abroad who has already acquired a foreign nationality at 
birth, whose parents are both Chinese nationals and have both settled abroad, or one 
parent is a Chinese national and has settled abroad, shall not have the Chinese 
nationality.” 

The only provision in the Chinese Nationality Law concerns stateless person is Article 
6, which states that, “Any person born in China whose parents are stateless or of 
uncertain nationality and have settled in China shall have the Chinese nationality.” 
Therefore, for the newborns whose parents are stateless or of uncertain nationality, in 
order to be eligible to acquire the Chinese nationality, his or her parents shall have settled 
in China, and he or she shall be born in China. Although there is no official interpretation 
                                                        

11 The information is based on an interview with an officer from a local public security department of 
Jiangsu Province. 

12 UN High Commissioner for Refugees (UNHCR), Mapping Statelessness in the United Kingdom, Nov. 
22, 2011, at 23, 24, available at http://www.refworld.org/docid/4ecb6a192.html (last visited Dec. 20, 2016). 
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about the term of “have settled in China” in the Nationality Law, other laws have 
provided some indications on who can be considered as “having settled abroad.” 
According to the Notice on the Definition on the Status concerning Ethnic Chinese, 
Overseas Chinese and the Relatives of the Overseas Chinese by the Overseas Chinese 
Affairs Office of the State Council,13 under the following circumstances the overseas 
Chinese are considered as “having settled abroad.” First, overseas Chinese who have 
obtained the long-term or permanent residency of the country that they have resided, have 
settled for two consecutive years and stayed for no less than 18 months during the two 
years concerned in the country. Second, overseas Chinese who have not obtained the 
long-term or permanent residency of the country that they have resided, but have legally 
resided for more than five years (including five years) and stayed for no less than 30 
months during the five years concerned in the country.14 

According to our interview with the relevant public security department, in practice, 
under the following circumstances the newborns are recognized as Chinese nationals: (1) 
any person born in China, whose parents are Chinese nationals and have both not settled 
abroad; (2) any person born abroad, whose parents are Chinese nationals and have both 
not settled abroad; (3) any person born in China, whose parents are both Chinese 
nationals and one parent has settled abroad and another parent has settled in China; (4) 
any person born in China, one parent is a Chinese national who has settled abroad and 
another parent is a foreign national; (5) any person born in China, one of the parents is a 
foreign national and another parent is a Chinese national who has settled in China; and (6) 
any person born abroad, one parent is a foreign national and another parent is a Chinese 
national who has settled in China.15 

2. Legal Provisions That Do Not Recognize the Newborns as Chinese Nationals. — 
As it is provided above, dual nationality is not recognized in China’s Nationality Law. 
Article 5 of the Nationality Law stipulates that any one born abroad whose parents are 
both Chinese nationals, or one parent is a Chinese national shall have Chinese nationality. 
However, this provision is only applicable if the newborn has not obtained a foreign 
nationality. A newborn who has acquired a foreign nationality at birth and fall under any 
of the following circumstances shall not have Chinese nationality: (1) Both parents are 
Chinese nationals and have settled abroad; (2) one parent is a foreign national and the 
another is a Chinese national who has settled abroad; and (3) both parents are Chinese 

                                                        
13 What are the definitions of the ethnic Chinese and overseas Chinese? The answers are from 国务院侨务

办公室关于印发《关于界定华侨外籍华人归侨侨眷身份的规定》的通知 (Notice on the Definition on the Status 
concerning Ethnic Chinese, Overseas Chinese and the Relatives of the Overseas Chinese by the Overseas 
Chinese Affairs Office of the State Council), issued on Apr. 24, 2009, available at http://www.gqb.gov.cn/ 
news/2015/1125/37146.shtml (last visited Dec. 20, 2016). 

14
  Chinese people who live abroad for study purpose (including government sponsored and self-sponsored 

education) or live abroad for business purpose (including expatriate labor) are not considered as overseas 
Chinese.  

15 The information is gathered from a public security department of China. 
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nationals and one parent has settled abroad.”16 
Through our questionnaire survey, the local public security department has provided 

more detailed explanations on this matter. In practice, under the following circumstances, 
the newborns are not recognized as Chinese nationals: Any person born in China whose 
parents are both foreign nationals; any person born abroad whose parents are both foreign 
nationals; any person born abroad whose parents are both Chinese nationals and have 
settled abroad; any person born abroad whose parents are both Chinese nationals and one 
parent has settled abroad; any person born abroad, one parent is a foreign national and 
another parent is a Chinese national who has settled abroad.17 However, under the above 
situations, the newborn having a Chinese parent still can apply for the Chinese nationality. 
But if they do not actively file an application for Chinese nationality, they will be 
considered as foreigners. According to these rules and practices, any newborn having a 
Chinese parent has the de facto right to apply for the Chinese nationality. Such practices 
have positive effect to avoid statelessness caused by the conflicts of the rules and the 
principles of jus soli and jus sanguinis.  

3. Legal Basis for Foreigners and Stateless Persons to Acquire the Chinese 
Nationality. — Foreigners and stateless persons who meet certain requirements can be 
eligible to apply for the Chinese nationality based on Article 7 of the Nationality Law, 
which states that, “Foreign nationals or stateless persons who are willing to abide by 
China’s Constitution and laws and who meet one of the following conditions may be 
naturalized upon approval of their applications: (1) They are close relatives of Chinese 
nationals; (2) they have settled in China; or (3) they have other legitimate reasons.”  

According to Article 14, “Persons who wish to acquire, renounce or restore the 
Chinese nationality, with the exception of the cases provided for in Article 9,18 shall go 
through the formalities of application. Applications of persons under the age of 18 may be 
filed on their behalf by their parents or other legal representatives.” Chinese nationality 
applications shall be submitted to the public security bureaus of the municipalities or 
counties where the applicants reside in China or China’s diplomatic representative 
agencies and consular offices abroad. 

i. nationality application based on the requirement of having Chinese “close relatives” 
There is no specific prescription of the term of “close relatives” in the Nationality 

Law. In different laws of China, the definitions of the term of “close relatives” vary. For 
                                                        

16 公安部、外交部关于执行《中华人民共和国国籍法》第五条规定有关问题的通知 (Notice of the Ministry of 
Public Security and the Ministry of Foreign Affairs on Issues concerning the Implementation of Article 5 of 
the Nationality Law of the People’s Republic of China), Sep. 5, 2008, available at http://www. 
pkulaw.cn/fulltext_form.aspx?Db=chl&Gid=111214&keyword=&EncodingName=&Search_Mode= (last 
visited Dec. 20, 2016). 

17  From questionnaire survey conducted with the local public security bureau. 
18 Art. 9 states “Any Chinese national who has settled abroad and who has been naturalized as a 

foreign national or has acquired foreign nationality of his own free will shall automatically lose Chinese 
nationality.” 
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example, in Article 106(6) of Chinese Criminal Procedure Law, the term of “close 
relatives” means a person’s husband or wife, father, mother, sons, daughters, and brothers 
and sisters born of the same parents.” According to Article 12 of the Opinions on Several 
Issues concerning the Implementation of the General Principles of the Civil Law of the 
People’s Republic of China, the term of “close relatives” as prescribed in the General 
Principles of the Civil Law shall include: spouse, parents, children, brothers and sisters, 
paternal or maternal grandparent, grandchildren, and maternal grandchildren. The same 
definition has also been set out in the Chinese Civil Procedure Law. Moreover, Article 11 
of the Interpretation on Several Issues concerning the Implementation of the 
Administrative Procedure Law stipulates that the term of “close relatives” includes 
spouse, parents, children, brothers and sisters, paternal or maternal grandparent, 
grandchildren, maternal grandchildren and other relatives in the foster or support 
relationships.19 Some other similar provisions can also be found in other regulations such 
as the Measures for the Administration of Examination and Approval of Foreigners’ 
Permanent Residence in China20 which set out in its Article 27 that the term of “direct 
relatives” shall include parents (spouse’s parents), grandparents, child being at least 18 
years old and his (her) spouse, and grandchild being at least 18 years old and his (her) 
spouse. Despite the confusing definitions on the term of “close relatives” in different 
departmental laws of China, there is no provision about which definition is favored by the 
Nationality Law. In the light of the general method of legal interpretation, the scope of the 
term of “close relatives” provided in the Nationality Law shall at least include the scope 
of “direct relatives” provided in Article 27 of the Measures for the Administration of 
Examination and Approval of Foreigners’ Permanent Residence in China. In the 
perspective of law enforcement, the definition of the term of “close relatives” provided in 
Article 7 of the Nationality Law shall be explicitly interpreted. 

ii. nationality application based on the fact of “having settled in China” 
The second condition that makes the applicant be eligible to the Chinese nationality 

application requires that the applicant shall “have settled in China.” However, there is no 
legal provision about what criteria should be adopted in order to evaluate whether the 
applicant “have settled in China.” As it is already outlined, there are some provisions 
regarding how to evaluate whether Chinese nationals have settled abroad. These 
provisions provide that for the Chinese citizens who have obtained the long-term or 
permanent residency of a country, if they have two-years of consecutive residency in the 
country and reside in the country for no less than 18 months in total during the two years 

                                                        
19 YANG Xiadong, 三大法律中关于“近亲属”的不同定义 (Different Definitions of the Term “Close 

Relatives” in Three Laws), available at http://china.findlaw.cn/info/minshang/minfa/jianhu/jqs/1253789.html  
(last visited Dec. 20, 2016). 

20 外国人在中国永久居留审批管理办法 (Measures for the Administration of Examination and Approval of 
Foreigners’ Permanent Residence in China), promulgated by Ministry of Public Security and Ministry of 
Foreign Affairs on Aug. 15, 2004. 
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concerned, they will be recognized as “have settled abroad.” For the Chinese citizens who 
have not obtained the long-term or permanent residency of a country, if they have legally 
resided in the country for at least five years and have resided in the country for no less 
than 30 months during the five years concerned, the law will recognize that they have 
settled abroad. However, whether the criteria for assessing overseas Chinese have settled 
abroad can be equally applied for evaluating if the stateless person or foreigner have 
settled in China is still of no legal basis. It is crucial to note that the legislation purposes 
of the law regulating stateless person in China and the law governing overseas Chinese 
settling abroad are different. More concrete and reasonable arguments need to be 
proposed in order to justify whether the same criteria could be applied to the two different 
laws. From a practical perspective, in order to make a fair judgment on whether the 
applicant have settled in China, the relevant Chinese department will take the following 
elements into consideration: (1) whether the applicant has a registered residence in China; 
(2) the applicant’s consecutive length of residence in China; and (3) the applicant’s 
total months of residence in China in each year. As it is indicated that the criteria on 
this matter is not clearly elaborated in law, so the relevant department enjoys a great 
degree of discretion. 

iii. nationality application based on “other legitimate reasons” 
Pursuant to Article 7(3) of the Nationality Law, it would be eligible for the stateless 

person and the foreigners to apply for the Chinese nationality if they have “legitimate 
reasons” to justify it. But there is no provision about what elements should be considered 
in order to balance the admissibility of the reasons. If we refer to the cases for granting 
the permanent resident permit to foreigners, the admission criteria would clearly favor 
those who are able to make great contribution to the Chinese society, such as those who 
invest in China and the experts and their children and spouse.21 

Foreign children whose parents are the holders of the foreigner’s permanent residence 
permit of China are also eligible to hold the same kind of residence permit like their 
parents. It is necessary to note that the foreigner’s permanent resident permit application 
is an independent procedure from the Chinese nationality application. Owning a 
permanent resident permit of China does not justify the Chinese nationality application.  

Pursuant to the Notice of the Ministry of Public Security and the Ministry of Foreign 
Affairs on Issues concerning the Implementation of Article 5 of the Nationality Law,22 
“Under Article 5 of the Nationality Law, a child of overseas Chinese who has acquired a 
foreign nationality at birth may apply for the Chinese nationality according to Article 7 of 
the Nationality Law.” The applicants who meet the above requirements are eligible to 
apply for the Chinese nationality with the following materials: a certificate to prove the 
nationality at the time when filing the application, an application form of joining the 

                                                        
21 Id. Art. 6. 

   22 See fn. 16.  
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Chinese nationality, etc.23 Once the application is approved by the Ministry of Public 
Security of China, the applicant will receive a citizenship certificate, which is effective to 
prove his or her Chinese nationality. Once the applicant obtained the Chinese nationality, 
he or she should not have nationality of another country.24 

C. Exit and Entry Administration Law 

Exit and Entry Administration Law of China came into force on July 1, 2013. It is 
formulated to regulate the exit and entry of Chinese citizens, entry and exit of foreigners, 
stay and residence of foreigners in China, and the exit and entry border inspection of 
transport vehicles.25 It provides that foreigners who stay and live in China shall apply for 
the resident permit of China.  

1. Residence Registration for the Foreign Children Born in China. — Article 40 of 
the Exit and Entry Administration Law stipulates that, “For foreign children born in 
China, their parents or agents shall, within 60 days after they are born, on the strength of 
the birth certificates, go through the formalities for stay or residence registration for them 
with the exit and entry administrations of public security organs under people’s 
governments at or above the county level in the places of their parents’ stay or residence.” 

2. Residence Permits for Asylum Seekers. — Article 46 of the Exit and Entry 
Administration Law provides that, “Foreigners applying for refugee status may, during 
the screening process, stay in China on the strength of temporary identity certificates 
issued by public security organs; foreigners who are recognized as refugees may stay or 
reside in China on the strength of refugee identity certificates issued by public security 
organs.” Therefore, asylum seekers cannot obtain the Chinese nationality on the basis of 
refugee application. During the screening process, the asylum seekers are regarded as 
foreigners and can apply for a temporary Resident Identity Card and refugees can apply 
for refugee certificate.   

3. Foreigners’ Permanent Residence Permit. — There are several conditions and 
processes for granting the foreigners’ permanent residences permit. According to Article 47 
of Exit and Entry Administration Law, “Foreigners who have made remarkable contributions 
to China’s economic and social development or meet other conditions for permanent 
residence in China may obtain permanent residence status upon application approved by the 
Ministry of Public Security.” Article 6 of the Measures for the Administration of 

                                                        
23 See application materials and application procedures sections, available at http://www.mps. 

gov.cn/n2256342/n2256352/n2256353/n2256378/n2256383/c3892948/content.html (last visited Dec. 22, 
2016). 

24 See the answer to the question regarding to the Chinese nationality application of Chinese nationals’ 
children who possess foreign nationalities, available at http://app.mps.gov.cn:8090/consult/publish/ 
showQuestion.jsp?MZ=K5iP7TAFtoVKjCHd2KHCkw%3D%3D (last visited Dec. 20, 2016).  

25 中华人民共和国出境入境管理法 (Exit and Entry Administration Law of the People’s Republic of China), 
issued by the Standing Committee of the National People’s Congress, effective on Jul. 1, 2013, Art. 2. 
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Examination and Approval of Foreigners’ Permanent Residence in China26 (hereinafter 
“the Measures”) stipulates that, “Foreigners applying for permanent residence in China 
must abide by Chinese laws, be in good health and without any criminal record, and must 
meet at least one of the following requirements: 

(1) having made direct investment in China with stable operation and a good tax 
paying for three years; 

(2) having been holding the post of deputy general manager, deputy factory director 
or above or of associate professor, associate researcher fellow and other associate senior 
titles of professional post above or enjoying an equal treatment, for at least four 
successive years, with a minimum period of residence in China for three cumulative years 
within four years and with a good taxpaying record; 

(3) having made a great and outstanding contribution to and being specially needed by 
China; 

(4) being the spouse or unmarried child under 18 years old of a person with reference 
to the item (1), (2) or (3) of this paragraph; 

(5) being the spouse of a Chinese citizen or of a foreigner with permanent residence 
status in China, in a marriage relationship for at least five years, with at least five 
successive years of residence in China and at least nine months of residence in China 
each year, and having stable source of subsistence and dwelling place; 

(6) being an unmarried person under 18 years old turning to his parent; or 
(7) being a person who is or above 60 years old, who has no direct relative abroad and 

is to turn to any directive relative in China, and has stayed in China for at least five 
successive years with at least nine-month residence in China each year, and has stable 
source of subsistence and a dwelling place. The periods of time in this article mean the 
successive ones till the date of application.” 

Although foreigner’s permanent residence does not indicate the acquisition of the 
Chinese nationality, foreigners who possess the permanent residence permit enjoy the 
right to stay and work in China. The holder of the foreigner’s permanent residence permit 
will have to use his or her passport and the permanent residence permit for exit and entry 
into China. 

Foreign children who apply for the foreigner’s permanent residence permit for family 
reunion need to submit materials such as the birth certificate or any other certificate that 
can prove the parent-child relationship. In the case of adoption, the adoption certificate, 
the residence card of the Chinese parent or the passport and foreigner’s permanent 
residence permit of the foreign parent are required.27 
                                                        

 26 See fn. 19. 
27 申请外国人在华居住证所需材料 (Materials for Application for Foreigner’s Residence Permit in China), 

available at http://www.mps.gov.cn/n2254996/n2255000/n2255012/n4974587/c5012434/content.html (last 
visited Dec. 25, 2016). 
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The aforementioned certificates as issued by a foreign agency shall be subjected to the 
authentication of the Chinese embassy or consulate in the country concerned.28 “A 
foreigner who has been approved to permanently reside in China must stay in China for at 
least three cumulative months a year.”29 A foreigner’s permanent residence permit held 
by the child under 18 and the adult shall be valid for five and ten years respectively.30 

The holders of the foreigner’s permanent residence permit enjoy certain rights, and 
also bear certain obligations. According to Article 1 of the Measures of Entitlements of 
Foreigners with Permanent Residency,31 the foreigners enjoy the same rights and bear the 
same obligations as Chinese citizens, except for the political rights and the rights and the 
obligations that otherwise specified by laws and regulations. 

In terms of what kinds of rights and obligations are not entitled for the holder of the 
foreigner’s permanent residence permit, an officer of the public security department 
pointed out that the provision concerning this issue can be considered as a general clause, 
and the law has not provided any detailed interpretation on this matter. In practice, the 
holder of the foreigner’s permanent residence permit can participate in all kinds of social 
insurance, carry out investments, enter into job market, contribute to and use housing 
fund, and his or her children are entitled to have access to education if certain conditions 
are met.32 The officer also pointed out that the children whose parents are holding the 
foreigner’s permanent residence permit shall enjoy the same rights as the foreigners and 
bear certain obligations such as paying tax, etc. 

The foreigner’s permanent residence permit can play an active role when applying for 
the Chinese nationality. Article 18 of the Measures of Entitlements of Foreigners with 
Permanent Residency stipulates that the public security departments shall expedite the 
application process when the foreigners who hold the permanent residence permit submit 
the Chinese nationality application. However, Article 18 does not mean the foreigners are 
eligible to apply for the Chinese nationality solely on the basis of the permanent residence 
permit; they still need to meet one of the three requirements set out in Article 7 of the 
Chinese Nationality Law.  

D. Other Laws concerning Statelessness 

In addition to the Nationality Law, the provisions concerning statelessness scatter in 
various departmental laws of China. This legislation’s approach indicates that Chinese 
legislators have taken stateless person into account during the legislative process. 
                                                        

28 See fn. 18, Art. 15. 
29 Id. Art. 20. 
30 Id. Art. 21. 
31 外国人在中国永久居留享有相关待遇的办法 (Measures of Entitlements of Foreigners with Permanent 

Residency in China), issued by Ministry of Human Resource & Social Security, Ministry of Public Security 
and other relevant departments on Sep. 25, 2012. 

32 Id.  
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However, it is clear that there is a lack of systematic thinking during the legislative 
process. As a matter of fact, the current non-systematic legal framework does not only 
happen to the stateless issues. Nevertheless, the Civil Procedure Law and the 
Administrative Procedural Law of China have provided some active protections to 
guarantee the litigation right for the stateless persons and this makes the right to relief 
effectively accessible to them. Most importantly, it indicates that administrative litigation 
may become an alternative to address the issues concerning statelessness. 

1. Copyright Law of the People’s Republic of China. — The Copyright Law of China 
was adopted on September 7, 1990 and the latest amendment was issued on February 26, 
2010. 

Copyright Law has one article concerning the rights of the stateless persons. Article 2 
provides that, “Any work of a foreigner or stateless person which enjoys copyright under 
an agreement concluded between the country where the author belongs to or where the 
author permanently resides and China, or under an international treaty to which both 
countries are parties, shall be protected by this Law. Any work of a foreigner or stateless 
person published for the first time and within the territory of China shall enjoy copyright 
in accordance with this Law. Any work of an author from a country not having concluded 
an agreement with China or entered into an international treaty jointly with China or of a 
stateless person, which is published for the first time in a country as a member of the 
international treaty into which China has entered or published in a member country and 
non-member country at the same time, shall be protected by this Law.” 

2. Civil Procedure Law of the People’s Republic of China. — The Civil Procedure 
Law of China was adopted on April 9, 1991, and the latest amendment was issued on 
June 27, 2017. 

There are three provisions concerning stateless persons in the Civil Procedure Law. 
Article 5 stipulates that, “Foreign nationals, stateless persons and foreign enterprises and 
organizations which institute or respond to actions in the people’s courts shall have equal 
procedural rights and obligations as citizens, legal persons and other organizations of the 
People’s Republic of China.” Article 263 also provides that, “A foreign national, a 
stateless person or a foreign enterprise or organization which needs to be represented by a 
lawyer in instituting or responding to an action in a people’s court must retain a lawyer of 
the People’s Republic of China.” The last provision is Article 264 which stipulates that, 
“Where a foreign national, a stateless person or a foreign enterprise or organization 
without a domicile within the territory of the People’s Republic of China needs to be 
represented by a lawyer or any other person of the People’s Republic of China in an 
action, the power of attorney posted or forwarded from outside the territory of the 
People’s Republic of China is valid only after it has been legalized by a notary office in 
the home country and authenticated by the Chinese embassy or consulate stationed in that 
country or has undergone the legalization formalities prescribed in the relevant treaty 
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concluded by the People’s Republic of China and that country.” 
3. Administrative Litigation Law of the People’s Republic of China. — Administrative 

Litigation Law of China was adopted on April 4, 1989, and was amended on November 1, 
2014 and June 27, 2017 respectively. 

There are also three provisions regarding stateless persons in the Administrative 
Litigation Law. Article 98 provides that, “This Law shall apply to administrative litigation 
conducted by foreign nationals, stateless persons, and foreign organizations in the 
People’s Republic of China, except as otherwise provided for by any law.” Article 99 
provides that, “Foreign nationals, stateless persons, and foreign organizations conducting 
administrative litigation in the People’s Republic of China shall have equal litigation 
rights and obligations as citizens and organizations of the People’s Republic of China.” In 
addition, Article 100 stipulates that, “Where foreign nationals, stateless persons, and 
foreign organizations retain lawyers to represent them in administrative litigation in the 
People’s Republic of China, they shall retain lawyers of law firms of the People’s 
Republic of China.” 

E. The Possibility of Amending the Chinese Nationality Law and Other Relevant 
Regulations concerning Statelessness 

 In 2014, the State Council has carried out The Advice on Further Promote the Reform 
of Household Registration System33 (hereinafter “the Advice”), which was tailored for 
combating the existing problems during the hukou reform. This is the most influential 
policy in the realm of hukou registration. Based on the achievements of the reform, a 
deputy to the National People’s Congress has pointed out that the conditions for China to 
make an independent law governing hukou issues have satisfied.34 

Despite the fact that many scholars and legal experts strongly call for an independent 
law on hukou issues, according to our investigation, China does not plan to accede to any 
international conventions concerning statelessness, on the other hand, making an 
independent law on hukou issues has not been put on the legislative agenda. As a matter 
of fact, China will exert all its efforts in implementing the Advice.  

Therefore, the current Chinese policies regarding hukou issues will not be changed in 
a short time. It is clear that the legislative body and the policy makers do not pay much 
attention to statelessness. The awareness of resolving the problems facing by stateless 
persons in the hukou registration is still weak. Lacking the promotion from the Chinese 
legislative body, the strategic solutions for reducing statelessness in China will face many 

                                                        
   33 国务院关于进一步推进户籍制度改革的意见 (The Advice on Further Promote the Reform of Household 
Registration System), issued by State Council on Jul. 24, 2014. 

34 WU Donglin, 起草制定户籍法条件基本成熟 (Conditions for Making the Hukou Registration Law in 
China Are Almost Met), available at http://www.npc.gov.cn/npc/zgrdzz/2016-08/22/content_1995386.htm 
(last visited Dec. 28, 2016). 
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difficulties and this can be seen from the vague legal basis and the inadequate 
implementing mechanisms. 

F. Concluding Remarks 

 As it is shown from the above sections, there are policies and practical measures 
concerning stateless persons in China, and some of these efforts can contribute to 
statelessness reduction, however, statelessness is still not an important concern in Chinese 
domestic legislation. The legislative body of China possesses no awareness on stateless 
protection. For instance, there is not even a general clause on stateless issues. Although 
the Nationality Law contains some provisions on stateless persons, these provisions are 
vague, in particular, the legal basis for stateless persons to apply for the Chinese 
nationality and the relevant legal terms are lack of clarity. This may bring difficulties in 
law enforcement for the relevant departments and does not help much to reduce the 
statelessness. Therefore, it is urgent to clarify the provisions on how the stateless persons 
could obtain the Chinese nationality and other necessary documents. The stateless 
persons do not enjoy special legal status in China. According to the official answers from 
the Overseas Chinese Affairs Office of the State Council, foreign nationals include: 
foreigners, ethnic Chinese with foreign nationality, and stateless persons in China.35 It is 
quite clear that stateless persons are regarded as foreign nationals under the substantial 
law of China. Therefore, on the one hand, the current legal framework does not help 
much in stateless protection, and may make it difficult for the stateless persons to change 
their destiny of being marginalized by the mainstream society. On the other hand, in 
theory, the procedural laws of China have guaranteed the stateless persons to get access to 
the legal remedy in China. 

II. THE CASES OF STATELESSNESS IN CHINA 

A. “Vietnamese Brides” in China  

Statelessness can be caused by transnational marriage, especially in the border area of 
two countries. “Vietnamese brides” in China is an example. According to the Overseas 
Chinese Affairs Office of the State Council, the term of “transnational marriage” refers to 
the marriage between Chinese nationals and foreigners as well as Chinese nationals and 
stateless persons.36 This definition also reveals that the relevant department has realized 
that transnational marriage may cause statelessness. Due to the fact that both China and 
Vietnam do not recognize dual nationality, and most of the cross-border marriages 
concerning Vietnamese women are not legally registered, many Vietnamese women 
become stateless. Some Vietnamese women even never thought about applying for the 
                                                        

35  Overseas Chinese Affairs Office of the State Council, 何为涉外婚姻? (What Is International 
Marriage?), available at http://www.gqb.gov.cn/news/2016/0127/37983.shtml (last visited Dec. 29, 2016). 

36 Id. 
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Chinese nationality, and sometimes their Vietnamese ID may have already became invalid 
in Vietnam since they have settled in China for too long which also contributed to 
statelessness.37 

In some remote rural areas of China, such as some villages in Yunnan Province, 
Fujian Province and Guangdong Province, Chinese men married Vietnamese women 
through match-makers or some illegal means.38  According to the investigation, in 
Qiaotou Town (located at the Hekou County of the Honghe Prefecture in Yunnan 
Province), there are 451 cases of international marriage. In some villages the number of 
international marriage can be as high as 95.39 According to the local people, such 
international marriage has a long history. Simply because it is easy for the inhabitants 
belonged to the border areas, crossing the border and moving into another country. The 
economic imbalances between China and Vietnam also attract a large number of 
Vietnamese women to China. Some Vietnamese women acknowledged that they came to 
China in order to pursue a prosperous life.   

During our investigation of the Vietnamese women in China, it is said that these 
women always face difficulties obtaining a certificate from the Vietnamese department to 
prove they are not married in their country. Without this certificate, which is essential for 
marriage registration in China, it is impossible for the Vietnamese women to have their 
marriages legally registered with their Chinese husbands. If the relevant Vietnamese 
department noticed that the Vietnamese women were no longer living in Vietnam, they 
may cancel their Vietnamese “hukou.” According to our investigation, some Vietnamese 
women in China even do not know that their Vietnamese identity documents have already 
been invalid, leaving their nationality in question. 

In addition, most of these Vietnamese women are living in the remote areas between 
Vietnam and China, with poor education background and limited access to information 
about nationality and identity documentation. Vietnam also has a weak civil registration 
system for its nationals, leaving many Vietnamese people undocumented. This situation 
becomes an impediment for some Vietnamese women to legally marry Chinese men and 
thus making it impossible for them to obtain legal identity documents from Chinese 
authorities. As a consequence, they may become de facto stateless persons. 

Under this situation, it is not only difficult for the Vietnamese women to obtain the 
legal documentation to travel around, but also hard for them to register hukou for their 
children. The current Chinese policy allows a child to inherit his or her father’s hukou 
upon receiving the DNA test certificate.40 However, this policy is not applicable when a 
                                                        

37 See WANG Hui & HUANG Jiaxin, 无国籍女人: 在传统与现代之间徘徊的族群 (Stateless Women: A 
Group Lingering between Tradition and Modernity), 20(1) 百色学院学报 (Journal of Baise University), 4 
(2007). 

38 From the journalist who reports the Vietnamese women in China. 
39 From the local government of Qiaotou County. 
40 This information is verified by the local government of Qiaotou County. 
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Vietnamese woman is unable to make sure who is her child’s father, which makes it 
impossible to conduct the DNA test. This would also bring difficulties for the child to 
register for hukou, rendering the child as stateless. Another possible situation of being 
stateless is that the Vietnamese women bring their Vietnamese children to China and 
marry Chinese men. The children under this situation lost their Vietnamese identity just as 
their mothers. However, they are unable to obtain the Chinese citizenship because they 
have no Chinese fathers and thus become stateless. Such cases have been discovered 
during our investigation. Some Vietnamese girls came to China with their mothers and 
marry Chinese men when they grow up. But it is still difficult for them to obtain Chinese 
citizenship. This makes statelessness transmitted to the next generation and more people 
are affected. 

It is worth noticing that given the existing large number of stateless persons and the 
concentrated problems in Hekou County, the local government has carried out some 
beneficial policies, handling the hardships faced by the Vietnamese women. The 
Vietnamese women in the village have introduced that the government has issued them a 
so called “Marriage Certificate of the County,” which means that the marriage certificate 
is only valid under the administration of the county level. With this marriage certificate, 
the Vietnamese women enjoy the same medical care treatment as the local women. And 
their Vietnamese children are entitled to obtain education at local primary schools, but 
there will be barriers for the children to access to higher education. This situation is 
identical to the information provided by the officers of the relevant department during our 
interview. It is reported that many local authorities have provided primary education for 
the children concerned. These practices have indicated that the local authorities have paid 
attention to the situation facing by the Vietnamese women and their children, and have 
tried to accommodate their needs. However, these practices are insufficient to solve all 
the existing problems. 

In other cases, some Vietnamese women got married in China and later returned to 
Vietnam. It is hard to know whether they can re-obtain their Vietnamese citizenship, and 
they might enter the world of the stateless. However, when they take their children back 
to Vietnam, the identity of the children may also be a problem. So it is uncertain whether 
they will be stateless. This issue could only be figured out through investigation in 
Vietnam but the relevant information is not accessible at the moment. 

In China, international marriages concerning Vietnamese women are not rare. From 
our investigation, it is revealed that due to the movement of the population, 
undocumented Vietnamese women have been found in many Chinese provinces. The 
official evidences or documents which can effectively prove the facts are not accessible. 
Therefore, it is easy to tell that the aforementioned situation facing by the Vietnamese 
women and their children may be common in some Chinese villages, however, it cannot 
be said that the phenomenon is common across China. A major obstacle for this issue is 
due to the lack of adequate data on the stateless population in China. Furthermore, 
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because of the lack of the official or accessible statistic information, the investigation 
team was unable to obtain the exact number of stateless children. But there is no doubt 
that lacking of accessible statistical data itself reveals some other kind of problem. And 
this will be analyzed under the State responsibility in section III of this article.  

B. Stateless Persons at the Border of Yunnan Province  

According to Article 2 of the Measures on the Protection of the Rights and Interests of  
Overseas Chinese and Their Relatives Returned to China,41 the term “overseas Chinese 
returned to China” refers to the overseas Chinese who returned to China from abroad and 
have settled in China. The relatives of overseas Chinese include the overseas Chinese, 
and their spouses, parents, children and children’s spouses, siblings, grandparents, 
grandchildren and other relatives who have a foster relationship with them. In some 
border areas between China and Myanmar, such as Fugong County in Yunnan Province, 
there used to have some returned overseas Chinese who crossed into China from 
Myanmar. They neither possessed the Chinese nationality nor the Burmese citizenship, 
rendering them stateless. Most of them are of ethnic Chinese descent and have 
long-standing ties with the tradition and culture of Myanmar because they have been 
engaged in frequent exchanges with the Burmese inhabitants in the border area. Long ago, 
they have lived in Yunnan Province and then fled to Myanmar as a consequence of the 
climate disasters and other historical reasons from the Chinese side. However, since the 
adoption of opening and reform policy of China, a large number of them began to return 
to their hometown in China. In August 2012, the public security department of Nujiang 
conducted investigations, mapping the population of the stateless persons (the returned 
overseas Chinese) within the prefecture. Their report has revealed that in 2013, there were 
around 19,605 stateless persons living in Nujiang Prefecture and scattering in its four 
counties, including 13,695 in Fugong County, 2,745 in Lushui County, 2,700 in Lanping 
County and 465 in Gongshan County.42 

Statelessness occurred under this situation because their hukou were canceled after 
they moved to Myanmar. However, when they returned to their homeland, China has 
adopted a new system regulating the resident identity card in 1980. As a result, there was 
no registered hukou information of them and the legal basis of granting the resident 
identity card for the stateless persons does not exist, they became stateless persons.43 

                                                        
   41 中华人民共和国归侨侨眷权益保护法实施办法 (Measures on the Protection of the Rights and Interests of 
Overseas Chinese and Their Relatives Returned to China), issued by State Council on Jun. 23, 2004.  

42 CAO Weimeng, 中缅边界少数民族无国籍人口问题研究——以建国初期云南省福贡县外流边民群体为中

心 (Sino-Burmese Border Ethnic Minority Stateless Person Problem Research — Based on the Yunnan 
Province Fugong County Self-Exiled Border Resident during the Founding Years of the People’s Republic of 
China), 3 八桂侨刊 (Overseas Chinese Journal of Bagui), 27 (2013). 

43 Id. at 30. 
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Nevertheless, China has granted them the Chinese nationality in the provision of 
humanitarian assistance.  

C. Stateless Persons with Russian Origin 

The stateless persons with Russian origin were mainly living in Heilongjiang 
Province. Most of them have migrated to China during the Soviet Union period. 
According to the statistics, there were 320 stateless persons inhabiting in Heihe area until 
September 1964.44 The majority of the stateless persons who married Chinese nationals 
have obtained Chinese nationality at the end of the 1960’s.45 In practice, the public 
security department of Heilongjiang Province has issued the foreigner’s permanent 
residence permit of the People’s Republic of China, which is also recognized as the 
Chinese Green Card to an old man with stateless status.46 But this is not a common 
solution for all the stateless persons in China. Furthermore, the public security department 
of Qiqihar City of Heilongjiang Province have also actively coordinated with the relevant 
departments in the Province and provided the living allowance to another stateless man 
lifting him out of poverty.47 

Overall, the existence of the stateless persons in Heilongjiang Province has its 
historical roots. At that time, many of the stateless persons have returned to Russia after 
the collapse of the Soviet Union and most of them who settled in China married Chinese 
nationals and naturalized as Chinese. Only a small number of individuals remained 
stateless and they have already settled in China with the assistance of the public security 
department. Therefore, the issue of the stateless persons with Russian origin is almost 
settled. 

D. Other Situations That May Cause Statelessness in China 

 In China, children born out of the wedlock or in violation of the family planning 
policy used to face difficulties when they have to register for hukou, which does not 
deprive of their Chinese nationality but will effectively prevent them from enjoying the 
benefits that the citizenship will bring and put them in a de facto stateless situation. 
Nevertheless, one may reasonably expect that the situation gets improved following the 
reform of the hukou system and the establishment of the birth registration system. Since 

                                                        
44 KANG Zhiwen, 中国境内俄罗斯裔无国籍居民问题探究 (Ethnic Russian Stateless Persons in China 

Problem Research), 6 西伯利亚研究 (Siberian Studies), 16 (2007). 
45 Id. 
46 Heilongjiang Public Security Department, 无国籍老人邱常利终于有了中国“绿卡” (Stateless QIU 

Changli Obtained the Chinese Green Card), available at http://www.hljga.gov.cn/system/201303/ 
160489.html (last visited on Dec. 28, 2016). 

47  ZHANG Bing & WANG Jiang, 齐齐哈尔出入境民警深情扶助无国籍侨民喜迁新居  (Qiqihar 
Immigration Police Kindly Assisted the Stateless Persons to Settle in a New Home), available at 
http://www.hljga.gov.cn/system/201001/44009.html (last visited Dec. 28, 2016).  
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there are also legal provisions to guarantee their hukou registration, they are more likely 
to acquire identity certificates and to enjoy their citizens’ rights. 

In theory, statelessness may also occur when someone renounces or loses his or her 
Chinese nationality. Nevertheless, in practice, the public security department of China 
will first make sure that the person concerned has acquired a new nationality when 
someone is renouncing the Chinese nationality. In addition, according to the Chinese law, 
people who used to have Chinese nationality can re-apply for it. Moreover, although 
China does not recognize dual nationality, Chinese law does not actively deprive anyone 
of his or her Chinese nationality. This approach caused dual nationality cases in reality, 
but it also contributes to avoiding statelessness.  

Another possibility of the loss of nationality may occur when a transnational marriage 
was dissolved. If someone, usually a woman, obtains a nationality of another country on 
the basis of marriage, and quit or lose the original nationality, once the marriage failed, he 
or she will possibly become stateless. There is no provision concerning this issue in the 
Chinese Nationality Law. But in practice, foreigners who obtained the Chinese nationality 
by marrying Chinese nationals will not lose their Chinese nationality after divorce. And 
for Chinese nationals who married foreigners and obtained a foreign nationality, after a 
divorce, they can re-apply for Chinese nationality. 

III. ANALYZING CHINESE LAW AND PRACTICE ON STATELESSNESS IN THE LIGHT OF 
INTERNATIONAL LAW 

There are numerous international and regional human rights instruments concerning 
statelessness and providing a right to nationality. Among them, the pillar instruments are 
the 1954 Convention relating to the Status of Stateless Persons and 1961 Convention on 
the Reduction of Statelessness. China has not ratified either of them. Nevertheless, it is 
worth noticing that before the return to China in 1997, Hong Kong joined the 1954 
Convention under the ruling of the United Kingdom. Thus, the 1954 Convention remains 
effective in Hong Kong after her 1997 return to Chinese sovereign.  

China has ratified most of the major international human rights treaties. In general, 
these human rights treaties applied to all human beings, including stateless persons within 
the jurisdiction of the Contracting States. As discussed in previous sections, currently in 
China, persons in a stateless status are mostly women and children. While these two 
groups are already vulnerable, statelessness makes them even more fragile.  

China is a contracting party to the Convention on the Rights of the Child (CRC). 
According to Article 3(1), “In all actions concerning children, whether undertaken by 
public or private social welfare institutions, courts of law, administrative authorities or 
legislative bodies, the best interests of the child shall be a primary consideration.” 
Therefore, when dealing with the issues concerning stateless children, China should act 
according to its treaty obligations and the principle of the best interest of the child. China 
also ratified the Convention on the Elimination of All Forms of Discrimination against 
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Women (CEDAW). Article 9 of this convention protects the women’s right to nationality. 
Since the nationality status of women may affect that of her children, this convention also 
indirectly protects the right of the child to nationality. 

The Article 1(1) of the 1961 Convention provides that, “A Contracting State shall 
grant its nationality to a person born within its territory who would otherwise be 
stateless.” According to Article 1(2), in dealing with issues concerning nationality 
application filed by stateless persons, “the person concerned has habitually resided in the 
territory of the Contracting State for such period as may be fixed by that State, not 
exceeding five years immediately preceding the lodging of the application nor ten years 
in all.”  

In contrast with the above provisions of the 1961 Convention, the substantive 
standards in the acquisition of the nationality provided by the Chinese Nationality Law 
are not precise enough. As regards some procedural rights to seek remedies that stateless 
persons theoretically enjoy, they can hardly enjoy them for real due to that most of the 
stateless persons are poorly educated, often living under poverty line, or facing linguistic 
barriers. To the knowledge of the authors, no stateless person has ever been granted the 
Chinese nationality based on the provisions of the Chinese Nationality Law. In the past, 
stateless cases are mainly solved through special policy in a case-by-case model and there 
is no standardized solution for statelessness in China. On the one hand, these practices 
have a positive effect to reduce statelessness. On the other hand, this model of solution 
does not provide a systematic and predictable means to tackle statelessness. Consequently, 
policy is lagging behind the problem and solutions only come after the problem has 
become severe. The “Vietnamese brides” phenomenon sets a typical example. Although 
there are sheer number of people involved, it is still a very marginalized issue in 
comparison with China’s large population, and the countless other serious issues. In 
general, the current model is unable to tackle the stateless issues systematically and 
fundamentally. Before a solution happens, the disadvantaged groups such as women, 
children and the poor, will be the most affected and have to endure the plague caused by 
statelessness. 

Children are entitled to have a nationality under Article 7 of the CRC. Also Article 8(2) 
stipulates that, “Where a child is illegally deprived of some or all of the elements of his or 
her identity, State Parties shall provide appropriate assistance and protection, with a view 
to re-establishing speedily his or her identity.” Therefore, the State Participants have a 
positive obligation to guarantee a nationality to the stateless children. It is not only an 
obligation under conventions on statelessness, but also a human rights obligation 
provided by the CRC. China is not a contracting party to the two stateless conventions 
and thus not obliged to meet their requirements. But China still has obligations related to 
the right to nationality under the CRC and CEDAW. From this perspective, no matter 
which measures China takes, either by law or by policy, it shall protect women and 
children from the plight of statelessness within the Chinese jurisdiction. The stateless case 
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of the Vietnamese women and their children illustrates that China did not fulfill its 
international obligations to protect the right to nationality of women and children. China 
should act in the following directions in order to meet its international obligations 
towards stateless women and children. 

A. Protecting Newborns and Children from Statelessness 

 The existing Chinese Nationality law does not grant nationality to stateless persons 
proactively, and an application is required. The right of the child to nationality requires 
that China needs to grant the Chinese nationality to children born in the Chinese territory 
if they cannot have other nationalities and also to stateless children of unknown origin 
found in China.48 Article 1(2)(a) of the 1961 Convention provides more guidance on how 
to achieve that end, a Contracting State may make the grant of its nationality…subject to 
one or more of the following conditions: that the application is lodged during a period, 
fixed by the Contracting State, beginning not later than at the age of 18 years and ending 
not earlier than at the age of 21 years. 

As the Chinese Nationality law does not clarify three conditions for foreigners and 
stateless persons to acquire a Chinese nationality, more detailed rules or interpretation 
should be made to ensure the right of the child to have a nationality.  

First, the definition of the term “close relatives” needs to be clarified and a broader 
definition should be adopted with the purpose of reducing statelessness. 

Second, the length of residence in China is another key consideration for the Chinese 
nationality application, however, there is no legal provision in Chinese law about what 
criteria should be taken into account in order to evaluate whether the applicant “have 
settled in China.” Article 1 of the 1961 Convention has provided that the contracting party 
may grant the nationality to any person concerned has habitually resided in the territory 
of the Contracting State for such period as may be fixed by that State, not exceeding five 
years immediately preceding the lodging of the application nor ten years in all. The 
Nationality Law of China could take advantage of this article in considering the residence 
period of the stateless persons or foreigners in China. Another alternative approach is to 
refer to the similar articles in other Chinese domestic regulations concerning the criteria 
which recognize the overseas Chinese “have settled abroad.” In this approach, for 
stateless persons who have already obtained the long-term or permanent residence permit 
of China, the Chinese nationality application should be admissible for them if they have 
resided in China for two years consecutively, with at least 18 months staying in China 
during the two years concerned. And for stateless persons who have not obtained the 
long-term or permanent residence permit of China, the Chinese nationality application 
                                                        

48 The Global Action Plan 2014-24 to End Statelessness provided that “All States have a provision in 
their nationality laws to grant nationality to stateless children born in their territory,” available at 
http://www.unhcr.org/protection/statelessness/54621bf49/global-action-plan-end-statelessness-2014-2024.htm
l?query=action plan (last visited Dec. 25, 2016). 
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should be admissible for them if they have already legally lived in China for at least five 
years, with at least 30 months’ stay in China during the five years concerned.  

Third, statelessness could be interpreted as one of the “other conditions” as provided 
by the law for granting a Chinese nationality. This interpretation would not only be a 
practical strategy for reducing statelessness, but also bring the Chinese law into line with 
the requirements of international human rights law. 

B. Providing Identity Papers for Stateless Persons, Especially Children 

When the statelessness cannot be solved immediately, China should at least provide 
identity papers for stateless persons, especially the children, so they could enjoy some 
substantive rights. Article 27 of the 1954 Convention provides that, “The Contracting 
States shall issue identity papers to any stateless persons in their territory who does not 
possess a valid travel document.” Notwithstanding there are different laws regulating 
identity documents in China, there is no such a provision concerning stateless persons. 
Therefore, no practical solutions are found during our investigation in terms of how the 
stateless children could obtain identity paper in China.  

C. Guaranteeing the Right to Education of the Stateless Children 

While right of the child to nationality is a fundamental right, the right to education is 
also a human right in its own right. Accordingly, even if a right to nationality is not 
guaranteed, the right to education should not be affected and attached to the realization of 
the right to nationality. Following this logic, the Chinese law should provide children with 
a right to education within its jurisdiction, whether they have a Chinese citizenship or not. 
As mentioned earlier, many Vietnamese brides’ children face difficulties in receiving 
education in China due to lack of the identity certificate. Article 22 of the 1954 
Convention provides that, “(1) The Contracting States shall accord to stateless persons the 
same treatment as is accorded to nationals with respect to elementary education. (2) The 
Contracting States shall accord to stateless persons treatment as favorable as possible and, 
in any event, not less favorable than that accorded to aliens generally in the same 
circumstances, with respect to education other than elementary education and, in 
particular, as regards access to studies, the recognition of foreign school certificates, 
diplomas and degrees, the remission of fees and charges and the award of scholarships.” 
In addition, Articles 28 and 29 of the CRC have provided the States Parties’ obligation to 
ensure the right to education for the children. Once the child is under the territory of 
China, China is obliged to protect the rights of the child regardless of his or her 
nationality. All the international human rights instruments require the Member States to 
protect the child on the basis of the principle of the best interest of the child within its 
territory and to ensure their access to education. It is an undisputable human rights 
obligation for China as well as for other States.  
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D. Tackling the Statelessness of “Vietnamese Brides” 

The de facto stateless status of “Vietnamese brides” is a result of conflicts and gaps of 
the nationality laws of China and Vietnam. Moreover, the non-action of relevant 
departments of the two countries also adds to the problem. Although the Vietnamese 
government’s non-action and poor management of ID system may be the main cause of 
the issue, it is a matter of fact that these “Vietnamese brides” will continue to live in 
China and they have to rely on the Chinese government to solve their problems. From the 
perspective of international human rights law, once the stateless persons are under the 
Chinese jurisdiction, it is China’s obligation to protect their rights and interests regardless 
of who causes statelessness and the citizenship of individuals concerned. Moreover, 
according to the doctrine of the “genuine and effective link,” “a person should be eligible 
for the citizenship from states with which she or he has a substantial connection or a 
genuine and effective link.”49  In the Vietnamese brides’ case, China is the State. 
Therefore, it is necessary for the Chinese government to take actions, whether through 
legislation or diplomatic channels, to solve the issue.  

CONCLUSION 

 Statelessness is a marginalized topic in China. But the sheer number of the stateless 
persons living in China is not small. It cannot be neglected that this group of people are 
under statelessness and difficult living conditions. At present, the largest group in a 
stateless status in China is the “Vietnamese brides” and their children. Most of them are 
poorly educated, living in poverty, facing linguistic barriers and staying in China without 
a recognized residential status. Most of their rights such as the right to employment, the 
right to education and the right to social security cannot be guaranteed due to the lack of a 
valid identification document. This situation has lasted for years and an intergenerational 
transmission of the statelessness has already been witnessed. If this issue is not tackled 
properly, it is possible that stateless population will grow and the plight they suffer will 
go deeper. China needs to start a dialogue with Vietnam to find a solution and solve the 
issue from its origin through the diplomatic channels.  

Regarding to the legislation, although there are provisions concerning statelessness 
scattering in various Chinese laws, the legal framework on this issue lacks consistency 
and the existing rules are vague, not systematic, and difficult to implement. There is a 
significant gap between international law and Chinese domestic law on statelessness 
reduction. These gaps can be found in the areas of nationality acquisition, birth 
registration and the issuance of identity documents for stateless persons.  

Regarding to the practice, the UNHCR’s experiences on statelessness show that there 
should be professional workforce with specialty on stateless issues. In China, there is no 
specific agency or personnel to deal with statelessness. In practice, it is the Exit and Entry 
                                                        

49 See Weissbrodt & Collins, fn. 8. 
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departments of China, in particular the Bureau of Exit and Entry Administration of the 
Ministry of Public Security that has some knowledge on the issue due to its mandate on 
the immigration issues. However, lack of legislative clarification makes it difficult to 
solve the issue by the single administration. Some local authorities have issued special 
policy to partly solve the difficulties of stateless persons in terms of education, living 
conditions, but this is only a temporary and limited solution.  

Stateless issues are related to various branches of the Chinese authorities, such as civil 
affairs departments, legislative departments, departments in charge of women’s and 
children’s welfare. But to the knowledge of the authors, except the Bureau of Exit and 
Entry Administration of the Ministry of Public Security, other organizations seem to have 
little knowledge of the issue and do not see themselves as having a mandate on the issue. 
From this perspective, China can learn from the good practices from other countries. For 
example, France established a special office for the stateless identification.50 In Italy and 
Spain, stateless affairs are assigned to the Ministry of the Interior.51 In order to reduce 
statelessness, China should establish and train a special team to deal with the issue and 
obtain technical supports from the international society.  

 

                                                        
50  UNHCR, Nationality and Statelessness: A Handbook for Parliamentarians, issued in 2005, and 

updated in Aug. 2008, at 19, available at http://www.refworld.org/cgi-bin/texis/vtx/rwmain? 
page=search&docid=436608b24&skip=0&query=Carol%20Batchelor%20Philippe%20Leclerc (last visited 
Dec. 20, 2016). 

51 Id. 
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