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Abstract  China’s securities markets have been experiencing high growth this year. 
The Shanghai Stock Exchange is now ranked as the fourth largest stock exchange of the 
world. So, who is protecting the Chinese investors in this fast growing and potentially 
volatile market? The Incomplete Law Theory of Pistor and XU contends that regulators, 
as they are more efficient, play a more dominate role than the judiciary in protecting 
investors in the securities markets. This theory to some extent explains why the China’s 
judiciary has been inactive in protecting investors in China, the host of the third largest 
securities market in the world. However, this article finds that the theory is not able to 
adequately explain the investor protection mechanism in China. We find that by 
deploying various political resources, the Chinese state plays a direct role in protecting 
the interest of investors that is often more significant than that played by judicial or 
regulatory authority action. 
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INTRODUCTION 

The rapid development of China’s securities markets over the past two decades is 
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undeniable. As of the end of December 2015, after the turmoil in June and July 2015, 
Shanghai Stock Exchange (SSE) had a total market capitalization of around $ 4.55 trillion, 
and is a bourse with over 136 million shareholders and 2,558 listed companies.1 At the 
same time, China’s securities markets are renowned for their speculative nature,2 and had 
also been likened to a casino.3 But China’s status as the host of the third largest securities 
market of the world cannot simply be explained as the result of tens of millions of 
investors being given the opportunity to speculate in unregulated markets. 

This article examines the applicability of Pistor & XU’s Incomplete Law Theory to 
China’s regulation of its securities markets. The Incomplete Law Theory contends that 
because of their greater power and efficiency, regulators play a more dominant role as 
opposed to the judiciary in protecting investors in the financial markets. This article finds 
that, on the contrary to the theory emphasizing on the role of the regulator, the Chinese 
government (both central and local), by exercising their political resources, largely 
displaces the judiciary and regulatory authorities from the roles they would play in a 
Western economy as the protectors of investors’ interests.    

Djankov argues that there are four strategies for social control of business: private 
orderings, private litigation, regulation and state ownership.4 When it is applied to the 
social control of secondary market trading of securities, private ordering impels listed 
companies to disclose information. State ownership refers to a situation where the state is 
the single player in the market. Litigation is where the possibility of judicial 
intervention-through private legal action plays a deterrent role in investors’ protection. 
Regulation is where the state actively exercises its power in eliminating unlawful conduct. 
These four strategies are not mutually exclusive. Under the socialism, with state 
ownership, the government takes complete control over an activity (see Fig. 1).5 The 
question is to which extent a strategy plays a role in given economic, social, and cultural 
circumstances. Incomplete Law Theory attempts to answer the question of the extent to 
which judicial and the state regulation play a role in regulation of securities markets. 

                                                        
1 Securities and Futures Commission, HK, Table A: Market Capitalisation of the World’s Top Stock 

Exchanges (as at End Mar. 2015), available at http://www.sfc.hk/web/EN/files/SOM/MarketStatistics/a01.pdf 
(last visited Mar. 22, 2016).  

2 MEI Jianping, Jose A. Scheinkman & WEI Xiong, Speculative Trading and Stock Prices: Evidence from 
Chinese A-B Share Premia, 10 Annals of Economics and Finance, 225–255 (2009); Sheldon Gao, China Stock 
Market in a Global Perspective, Dow Jones Indexes, Sep. 2002. 

3 WU Jinglian interviewed by the correspondent of Half-Hour Economy from CCTV, on Jan. 12, 2001.  
Also see HONG Jing, China’s Securities Markets Are Still a Gaming House, available at 
http://www.forbeschina.com/review/201304/0025298.shtml (last visited Nov. 21, 2014). 

4 Simeon Djankov, Edward Glaeser & Rafael La Porta et al., The New Comparative Economics, 31 
Journal of Comparative Economics, 595–619 (2003).  

5 Id. 
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Fig. 1  Four Strategies for Social Control 

 
The Incomplete Law Theory claims that not all potential harmful actions can be 

addressed by the law.6 A law is incomplete when some issues are not dealt with or their 
status remains ambiguous. Only when the social economy and technology stops to grow, 
may laws be completed. A consequence of incomplete laws is either inadequate deterrent 
force or too much of it. With inadequacy of deterrent force, there is a lack of legal 
restrictions and sanctions which fail to discourage the offending behavior to optimal 
levels.7 Incomplete Law Theory further states that administrative regulation of the 
financial market is even more vital than the private enforcement by the judiciary in a 
situation where neither the courts nor the legislature were able to keep up with the rapidly 
evolving financial markets.8 

                                                        
6 Katharina Pistor & XU Chenggang, Incomplete Law — A Conceptual and Analytical Framework and 

Its Application to the Evolution of Financial Market Regulation, 35 Journal of International Law and Politics, 
931–1013 (2003); Katharina Pistor & XU Chenggang, Fiduciary Duty in Transitional Civil Law Jurisdictions: 
Lessons from the Incomplete Law Theory, SSRN working paper No. 343480, 2004, available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=343480 (last visited Nov. 12, 2016.); Katharina Pistor & 
XU Chenggang, Law Enforcement under Incomplete Law: Theory and Evidence from Financial Market 
Regulation, SSRN working paper No. 396141, 2004, available at https://papers.ssrn.com/sol3/papers. 
cfm?abstract_id=1160987 (last visited Nov. 12, 2016); Katharina Pistor & XU Chenggang, Governing Stock 
Markets in Transition Economies Lessons from China, SSRN working paper No. 628065, 2004, available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=628065 (last visited at November 12, 2016), Katharina 
Pistor & XU Chenggang, The Challenge of Incomplete Law — How Different Legal Systems Respond to It, 
Paper prepared for Conference on Bijuridisme sponsored by the Canadian Government, Oct. 2003. 

7 A typical example of deterrence force is the excessively strict legislative measures applied in Germany 
in the late 19th century, after a series of financial scandals. The measures nearly smothered the development 
of the German financial markets. See XU Chenggang, 法律、执法与金融监管——介绍“法律的不完备性”理论 

(Law, Law Enforcement and Financial Regulation — Introduction of the Incomplete Law Theory), 5 经济社

会体制比较 (Comparative Economic & Social Systems), 1–12 (2001). 
8 See Pistor & XU, Incomplete Law, fn. 6.  
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The case for the relative importance of regulation of the securities market in the light 
of the inherent incompleteness of law has been made by a number of researchers.9 
Including Landis, who noted advantages of regulators such as flexibility, active 
involvement, and greater specialization.10 As opposed to the judiciary, the regulator also 
possesses the power to initiate independent investigation.11 Given the ex post facto nature 
of judicial intervention, functions that regulators can perform cannot be performed by 
courts which would in turn violate their impartiality.12 The current trend with respect to 
securities markets is a gradual growth of state regulation or the emergence of a regulatory 
state.13 State regulation is essential in protecting the interests of investors and enhancing 
the confidence of markets. Historically this is evidenced by, for example, in the US, the 
1933 Securities Act and 1934 Securities Exchange Act enacted as a reaction to the Wall 
Street Stock Market Crash, the Sarbanes-Oxley Act of 2002 enacted in response to a 
series of corporate scandals, Dodd-Frank Wall Street Reform and Consumer Protection 
Act of 2010 to the 2008 financial crisis and Great Britain’s implementation of Financial 
Services and Markets Act of 2000. In this process, the development of Information 
Economics and the theory of asymmetric information have offered the most recent 
theoretical support for state intervention of securities markets.14 Thus, state regulation is 
employed largely to fill the vacuum left as a result of the incomplete nature of law. 

This article focuses on the institutional mechanisms in protecting the Chinese 

                                                        
9 Researches on this front include but are not limited to MA Hongyu, 证券监管的法律与市场限度 (Laws 

and Market Limits on Securities Regulation), 3 学术论坛 (Academic Forum), 118–122 (2006); LIU Chunyan 
& HUANG Yuncheng, 不完备法律理论及对我国证券市场监管的启示 (Imcomplete Law Theory and its 
Illusion of the Regulation on Chinese Securities Market), 9 河北法学 (Hebei Law Science), 14–17 (2006);  
LIU Ya, 不完备的法律与证券市场监管 (Incomplete Law and Regulation on the Securities Market), 1 市场周

刊 (理论研究) (Market Weekly (Disquisition Edition)), 111–112 (2007); LIU Hua & XU Ke, 不完备法律理论

框架下的金融机构破产立法模式 (Legislation Pattern of Bankruptcy of Financial Institutions under the 
Framework of Incomplete Law Theory), 10 金融理论与实践 (Financial Theory & Practice), 60–63 (2007); 
JIANG Huadong, 法律不完备性与证券市场内幕交易管制 (Incompleteness of Law and Controls on Insider 
Trading of the Securities Market), 15 生产力研究 (Productivity Research), 40–43 (2008); ZHU Yunyang, 基
于不完备法律假设的股东派生诉讼研究 (Studies on Shareholder Derivative Rights Based on Incomplete Law 
Theory), 36 人民论坛 (People’s Tribune), 1227–1229 (2015). 

10 James Landis, The Administrative Process, Yale University Press (New Haven), at 45 (1938). 
11 Id. 
12 For example, courts are not able to proactively enforce rules as the regulators, see Pistor & XU, 

Incomplete Law, fn. 6. 
13 Edward L. Glaeser & Andrei Shleifer, The Rise of Regulatory State, 41 Journal of Economic Literature, 

401–425 (2003). 
14 Paul M. Healy & Krishna G. Palepu, Information Asymmetry, Corporate Disclosure, and the Capital 

Markets: A Review of the Empirical Disclosure Literature, 31 Journal of Accounting & Economics, 405–440 
(2001); M. J. Brennan & A. Kraus, Efficient Financing under Asymmetric Information, 42 Journal of Finance, 
1225–1243 (1987); Jonathan Barron Baskin, The Development of Corporate Financial Markets in Britain and 
the United States, 1600–1914: Overcoming Asymmetric Information, 62 Business History Review, 199–237 
(1988).  
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securities markets’ investors.15 It is organized as follows: Part I examines the roles played 
by the judiciary and the regulator with respect to investor protection in China’s securities 
markets. Part II illustrates how the state musters its political resources to protect the 
investors separately from the judiciary and the regulator. Part III looks into the causes and 
effects of this institutional framework in protecting investors and answers the question as 
to how China exerts its social control in the securities markets. The article does not 
critique the Incompleteness Law Theory. 

I. CHINA’S REGULATIONS OF SECURITIES MARKETS — THE JUDICIARY AND THE 
REGULATORY AUTHORITY 

In China, various executive bodies at different levels are engaged in rule-making 
activities. The central government, central government departments, local governments, 
and local government departments and sometimes even unauthorized government bodies 
from diverse sources, exercise regulatory force on the market. Laws promulgated by the 
legislature, National People’s Congress (NPC), can be implemented nation-wide but has 
very limited application given their ex post facto nature. For example, Securities Law 
enacted in 1998 was silent on measures regarding investors’ civil compensation as a result 
of wrongdoing by listed companies. One reason contributing to this phenomenon is the 
complicated, varied and fast developing pattern of the economic and social changes 
across China. Thus, limited legislative resources at the national level are unable to meet 
the specific and unique needs of local areas. Another reason lies in the limited distribution 
of legislative powers. Only a small proportion of matters can be legislated by the NPC.  
The rest is the responsibility of the executive bodies. 

On the surface, the regulation of the China’s securities markets is a manifestation of   
incompleteness in the law. The rapid development of the securities markets outpaced the 
enactment of the relevant law. For example, the establishment of SSE preceded the 
enactment of China’s first Securities Law (1998) by almost a decade. It seems that 
directives from the Securities Committee under the State Council and China Securities 
Regulatory Commission (CSRC) filled the vacuum before the enactment of the Securities 
Law.16 For instance, Securities Commission of the State Council issued Interim Measures 
for Prohibiting Securities Frauds (1993)17 and the CSRC released Circular concerning 
Prohibiting Manipulation of the Securities Market (1996)18 to deal with illicit activities in 
                                                        

15 Countries with poor laws or enforcement develop substitute non-institutional mechanisms such as 
ownership concentration or mandatory dividends for investor protection. See Rafael La Porta, Florencio 
Lopez-de-silanes & Andrei Shleifer et al., Law and Finance, 106 Journal of Political Economy, 1113–1155 
(1998). 

16 Both of them were established in 1992 to manage the securities markets. In 1998, the Securities 
Committee under the State Council was merged with the CSRC. 
   17 禁止证券欺诈行为暂行办法 (Interim Measures for Prohibiting Securities Frauds), issued by Securities 
Commission of the State Council on Sep. 2, 1993. 
   18 关于严禁操纵证券市场行为的通知 (Circular concerning Prohibiting Manipulation of the Securities 
Market), issued by CSRC on Oct. 31, 1996.  
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the markets. The further revised Chinese Securities Law (2005), in some seven years later, 
to some extent, reduced the incompleteness of the law.19 However, given the complicated 
and rapidly changing securities markets, the Securities Law (2005) was unable to specify 
all issues and relevant sanctions. The resulting incompleteness was ameliorated by a large 
amount of regulations, guides and notices composed by the CSRC. 

The 1998 Securities Law authorized the CSRC to supervise and regulate securities 
markets in a centralized manner.20 The legislation also recognized the CSRC’s power to 
prescribe rules and regulations relating to supervisory and regulatory activities in the 
markets.21 The CSRC exercised the regulatory power over the issuance, listing, trading, 
registration, depository and clearance of securities.22 The CSRC promulgated regulations 
relating to market operators and market intermediaries. The CSRC also made rules for 
companies intending to be listed in the markets.23 The CSRC also duly made rules in 
relation to information security and risk management.24 Thus, the CSRC regulatory reach 
encapsulated all aspects of the market activities.   

Under the newly revised Securities Law (2014), the CSRC is given extensive powers 
in enforcement as well. The CSRC is able to conduct on-site inspection, on-site 
investigation and evidence collection, to require persons of interest to explain their 
conduct, to inspect and make copies of property registration and correspondence records, 
to inspect, and make copies of trading records, registration of transfer, and accounting or 
other relevant materials of interest parties, to seize documents and materials which are in 
the likelihood of being shifted, hidden or damaged, to inspect capital accounts, securities 
accounts and bank accounts of interest parties, to freeze or seize capital or securities 
which have been or could be shifted or hidden and important evidence which have been 
could be hidden, forged, or damaged, and to restrict the trading of parties of interest.25 

Therefore, in conformity with the Incomplete Law Theory, one may conclude that 
some regulatory powers exercised by the CSRC are a result of allocation of the residual 
legislative power.   

The Supreme People’s Court (SPC) also holds some residual legislative power. This is 
through its ability to promulgate judicial interpretation. Judicial interpretation of the SPC 

                                                        
19 中华人民共和国证券法 (Securities Law of the People’s Republic of China), issued by the Standing 

Committee of the National People’s Congress on Dec. 29, 1998 and amended in 2004, 2013 and 2014. 
20 Id. Art. 7. 
21 Id. Art. 179. 
22 Id. 
23 首次公开发行股票并上市管理办法 (Measures for the Administration of Initial Public Offering and 

Listing of Stocks), issued by the CSRC on May 17, 2006 and amended on Dec. 30, 2015. 
24 证券公司风险控制指标管理办法 (2008 年修订) (Measures for the Risk Control Indexed of Securities 

Companies (2008 Revision)), issued by the CSRC on Jul. 20, 2006 and amended Jun. 24, 2008, available at 
http://www.csrc.gov.cn/pub/newsite/flb/flfg/bmgz/zjgs/201012/t20101231_189810.html (last visited Sep. 7, 
2014). 

25 See fn. 18, Art. 180.  
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has the effect of law.26 However, the judicial interpretation of the SPC is confined to 
application of law in specific cases.27 The SPC only exercises such power in special 
cases.28   

The SPC has made judicial interpretations on the application of law for both 
substantive and procedural matters, such as, for example, rules on civil disputes caused 
by false statements relating to the securities markets, civil compensation for false 
statements and disputes on the futures market. In its 2003 judicial interpretation regarding 
rules on the civil disputes caused by false statements relating to the securities markets, the 
SPC not only defined “false statements,” “investors” and “securities markets,” but also 
prescribed that only intermediate courts are allowed to adjudicate cases of such nature.29 
The promulgation of judicial interpretation is a response to new issues arising in 
developing securities markets. Judicial interpretation statements can be treated as 
low-cost legislation that is flexible and timely, in contrast to the process of legislation via 
the NPC.  

It is seemingly the case that the CSRS and the SPC share residual legislative power as 
a result of the incompleteness of original legislation, the securities law.   

The law enforcement power relating to the securities markets is marked by judicial 
failure. The Chinese courts are unwilling to adjudicate cases related to securities markets.  
For instance, in the case of LU Jiahao (an independent director of the listed company 
Zhenzhou Baiwen) v. CSRC where the CSRC allegedly unfairly penalized the plaintiff, the 
court used procedural reasons to dismiss the case. In 2001, some investors attempted to 
instigate litigation for civil compensation as a result of false statement by a listed 
company in relation to its securities. The SPC responded by publishing the Notice on 
Refusing to Accept Civil Compensation Cases involving Securities for the Time Being30 
(hereinafter “the Notice), which said, 

The capital market in China is in a constant state of development. Many problems such 
as insider trading, fraud and market manipulation harm the integrity of the market, 
infringe the legal rights of investors, and negatively impact on the development of the 

                                                        
26 全国人民代表大会常务委员会关于加强法律解释工作的决议 (Resolution of the Standing Committee of 

the National People’s Congress Providing an Improved Interpretation of the Law), issued on Jun. 10, 1981.  
27 Id. 
28 What qualifies “special” is of the discretion of the court. See WU Aiping, 试析司法解释的法律性质 

(The Legal Effect of Judicial Interpretation), available at http://www.dyzxw.org/html/article/201306/27/ 
135428.shtml (last visited Jan. 5, 2015).  

29 高人民法院关于审理证券市场因虚假陈述引发的民事赔偿案件的若干规定 (Some Provisions of the 
Supreme People’s Court on Trying Cases of Civil Compensation Arising from False Statement in Securities 
Market), issued on Jan. 9, 2003. 

30 高人民法院关于涉证券民事赔偿案件暂不予受理的通知 (Notice of the Supreme People’s Court on 
Refusing to Accept Civil Compensation Cases involving Securities for the Time Being), issued on Sep. 21, 
2001. 高人民法院关于受理证券市场因虚假陈述引发的民事侵权纠纷案件有关问题的通知 (Notice of the 
Supreme People’s Court on the Relevant Issues concerning the Acceptance of Cases of Disputes over Civil 
Tort Arising from False Statement in the Securities Market), issued on Jan. 15, 2002. 
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capital market. These issues should be regulated gradually. These new problems have 
attracted close attention by the judiciary. However, due to legislative limitations and 
judiciary constraints, it is not time for the courts to adjudicate cases of such nature. 
Through our careful contemplation, the courts will not adjudicate cases caused by the 
above-stated misconducts in securities markets. 
The Notice literally deprived the investors of their rights stipulated under the Civil 

Procedural Law.31 The Notice was widely criticized by the investors and the public and 
this position was later abandoned by the SPC. On January 15, 2002 and January 9, 2003, 
the SPC published two sets of judicial interpretations to allow the court system to 
adjudicate civil compensation cases as a result of false statements provided that an 
enforcement action had already been undertaken by the CSRC.32 What was made 
apparent is the judiciary’s deference to the regulatory authority when dealing with these 
matters. The enforcement action by the CSRC became a prerequisite for instigating 
litigation in the judicial system. This rule restricted investors seeking to initiate legal 
action. The SPC also stated that jurisdiction in these cases lies with the intermediate 
people’s court of municipalities, provincial capitals, municipalities with independent 
planning status and special economic zones where listed companies domicile. Such rule 
again restricted the investors’ access of judicial redress.  

At the time of writing this article, the legal barriers on civil litigation with respect to 
insider trading and market manipulation remain. In 2007, a former vice president of the 
SPC stated that the revised Securities Law (2005) confirms civil liability for insider 
trading and market manipulation. If investors commence such litigation, courts should 
refer to the pre-conditions and jurisdictional rules set for false statement in relation to 
securities trading in the SPC interpretation.33 This alluded to a more active role played by 
the courts in protecting investors against insider trading and market manipulation. 
Acceptance of such cases by courts has been reported in Nanjing and Beijing.34 
Nevertheless, there have been no cases in which the plaintiff has succeeded in their 
action.  

Although litigation of this nature can be accepted by courts, the courts are still very 
reluctant to adjudicate such cases. According to a survey carried out by SONG Yixin, a 
                                                        

31 中华人民共和国民事诉讼法 (The Civil Procedural Law of the People’s Republic of China), issued by 
the National People’s Congress on Apr. 9, 1991, amended in 2007, 2012 and 2017, Art. 2. The Law purports 
to protect the rights of civilians. 

32 高人民法院关于受理证券市场因虚假陈述引发的民事侵权纠纷案件有关问题的通知 (Notice of the 
Supreme People’s Court on the Relevant Issues concerning the Acceptance of Cases of Disputes over Civil 
Tort Arising from False Statement in the Securities Market), issued on Jan. 15, 2002; 高人民法院关于审理证

券市场因虚假陈述引发的民事赔偿案件的若干规定 (Some Provisions of the Supreme People’s Court on Trying 
Cases of Civil Compensation Arising from False Statement in Securities Market), issued on Jan. 9, 2003. 

33 XI Xiaoming, 充分发挥民商事审判职能作用为构建社会主义和谐社会提供司法保障 (Bringing into Full 
Play the Trial Function on Civil and Commercial Cases to Provide Judicial Protection for Building a 
Socialist Harmonious Society), May 30, 2007.  

34 SONG Yixin, 股市维权 (Rights Protection on the Securities Market) (1st edition), Shanghai Academy 
of Social Science Press (Shanghai), at 10 (2009). 
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lawyer practicing in this area, from 1990 to 2013, despite there being 15,000 cases 
instigated by investors against listed companies for civil compensation as a result of 
alleged false statement on the part of public companies, only 101 were accepted by the 
courts.35  

Courts may suspend cases at any stage after commencement, for example at hearing, 
judgment, or enforcement stage. The suspension could be a result of political intervention 
from the government.36 This uncertainty does not provide confidence to investors or 
encourage them to bring the cases forward. As of April 1, 2009, 46 listed companies were 
sued for false statement but only 12 of which have been charged. 

There are some characteristics of the Chinese judicial system that lead to the 
phenomenon of judicial failure. These include lack of judicial independence,37 indefinite 
delay to trial period38 and alteration and revocation of punishment by the CSRC.39 These 
create a public perception that the gains flowing from litigation are insignificant or 
non-existent. Therefore, some investors discount litigation as a means of seeking relief. 

Insider trading and market manipulation cases generally concern a considerable 
number of investors. For example, the number of qualified plaintiff in the Zhongguancun 
Case reached 130,000.40 Therefore these cases could be potentially politically sensitive.41 
Courts dealing with these cases may succumb to political concerns as to the political 
consequences of their judgments. It is further observed that courts’ unwillingness to 
adjudicate on litigation involving a considerable number of participants is also derived 

                                                        
35 SONG Yixin, 中国证券民事赔偿诉讼的回顾与展望 (1990–2013) (Reflection on Civil Cases relating to 

China’s Securities Markets, 1990–2013), Peking University Press (Beijing), at 19 (2013).  
36 HUANG Tao & ZHAO Yuan, The Closed Doors of Courts: China’s Judicial Filtration of Financial 

Litigations, 24 Journal of Contemporary China, 493–510 (2015).  
37 The SPC has published a judicial interpretation which regulates the cases of civil compensation arising 

from false statement in securities market shall be under the jurisdiction of the intermediate people’s court 
having the jurisdiction and at the issuer’s or listed company’s locality. This raises the likelihood of local 
protectionism in the judicial system. 

38 For example, the civil compensation case relating to alleged false statement by a listed company, 
Dongfang Electronics, lasted by more than 6 years. See XING Mei, 东方电子民事诉讼案审结完毕 (Civil 
Litigation of Dongfang Electronics Is Finally Over), China Securities Journal, May 26, 2009. Long litigation 
periods are not uncommon in large civil cases. For example, the Duke Group Litigation in South Australia ran 
for more than a decade.  

39 See fn. 33 Some Provisions of the Supreme People’s Court on Trying Cases of Civil Compensation 
Arising from False Statement in Securities Market, Article 11 says that after the acceptance of civil 
compensation cases with respect to false statement, the court can order a suspension of the case when the 
party refuses to obey the regulator’s verdict and order the party to apply for administrative reconsideration or 
administrative litigation.  

40 WANG Zheng, 黄光裕内幕交易民事索赔程序开始 (Civil Proceeding of Compensation Claims against 
HUANG Guangyu’s Insider Trading Commenced), available at http://news.hexun.com/2010-09-13/ 
124873486.html (last visited Jul. 22, 2014). 

41 The average size of the class in the US was 45,055. See Thomas E. Willging, Empirical Study of Class 
Actions in Four Federal District Courts: Final Report to the Advisory Committee on Civil Rules, University 
of Michigan Library, (1996). 
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from self-interest. In China, a court’s performance is measured, inter alia, by the number 
of cases it presides over.42 Litigation instigated by multiple people is considered no 
differently in this respect than a case initiated by one person.   

In contrast to the courts’ unwillingness to be involved in settling disputes, the CSRS 
plays an adjudicatory role. More specifically, it has set up a hotline to handle complaints 
from investors about products and services in securities markets.43 If the CSRS declines 
to adjudicate a dispute or its resolution outcomes are adverse to the party who submits the 
dispute, that party has a legal claim against the CSRC. In fact, there are cases where 
litigation has been launched against the CSRC for its inaction when a complaint was 
made to it.44 In order to avoid reputation loss for inaction, the CSRC thus intervenes in 
the civil disputes. In this way, regulatory power is used as a substitute for judicial power. 
This also partly explains the unwillingness of the SPC to accept tort litigation relating to 
the securities markets, instead referring it to the regulator.45 

In China, the CSRC is not the preferred avenue of disputation because of its greater 
efficiency. The courts are simply largely absent from the field out of choice, and not 
because they have been outperformed. The passive role played by the courts contrasts 
sharply with the role played by the regulator. The deference of the courts to the regulatory 
authority and their reluctance to adjudicate securities markets related cases can be 
regarded as a distinct feature in China’s institutional investor protection system.  

Indeed, over the past two decades, the effectiveness of the regulatory authority in the 
securities markets has been questioned by many. 46  Although the CSRS possesses 
extensive enforcement powers, it has often been criticized in failing or unable to protect 
the interests of investors. The stock price rigging case of Yi’an Tech provides an 
example.47 In other cases, the CSRS acted in a way that has been perceived too radical: 

                                                        
42 WU Yuanzhong, 法官考核 : 一道难解的算术题  (Evaluation of Judges’ Performance: A Difficult 

Question), People’s Court Daily, Jan. 25, 2013.   
43  CSRC, 12386 中国证监会热线简介  (Introduction of CSRC’s Hotline 12386), available at 

http://www.csrc.gov.cn/pub/newsite/tzzbh1/tb12386rx/tbrxjs/201311/t20131114_238301.html (last visited 
Mar. 2, 2014). 

44 For example, Ai sued CSRC for its inaction. See GAO Xiqing & CHEN Dagang, 证券法学案例教程 
(Case Study of Securities Law) (1st edition), Intellectual Property Publishing House (Beijing), at 19 (2005). 

45 See fn. 33 Some Provisions of the Supreme People’s Court on Trying Cases of Civil Compensation 
Arising from False Statement in Securities Market. 

46 HAO Xuguang, LI Fang & ZHANG Shiyu, 中国证券监管者行为偏差及其关联性研究  (China’s 
Securities Markets Regulator’s Actions and Their Consequence), 10 中国工业经济  (China Industrial 
Economics), 96–107 (2013); HAO Xuguang, FAN Honggang & ZHOU Zhili, 我国证券监管政策有效性的判断

——       一个基于超额收益和市场波动率的事后标准 (Identifying the Efficiency of Regulation on Chinese Securities 
Market — An Ex post Criteria Based on the Excess Return and Market Volatility), 7 财经科学 (Finance & 
Economics), 33–38 (2010). 

47 Although the CSRC imposed heavy penalties on the parties involved in the Yi’an case, there was no 
actionable assets available to remedy affected investors, see 亿安科技操纵股价非法获利 4.6 亿, 被罚款 4.7 亿 
(Yi’an Tech Profited RMB 460 Million Illegally, and Was Fined RMB 470 Million), available at 
http://finance.qq.com/a/20101102/003726.htm (last visited Mar. 11, 2014). 
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for example in the punishment of LU Jiahao where an independent director of the listed 
company Zhengzhou Baiwen.48 

One of the reasons for the ineffectiveness of the CSRC is the multiplicity of the 
regulatory goals it has. The CSRC is mandated to protect investors, to ensure the fairness, 
effectiveness and transparency of the market and to reduce systematic risks.49 Protecting 
investors is by no means the primary goal of the CSRC. These targets are internally 
consistent and center on the primary target of protecting investors since both ensuring the 
fairness, effectiveness and transparency of the market and reducing systematic risks serve 
the interest of investors. 

In fact, along with protecting the interest of investors, promoting the development of 
the securities markets is clearly on the regulatory authority’s agenda. One aim of the 
Securities Law (1998) was to facilitate the development of the socialist market 
economy.50 The securities markets were tasked to finance the reform of state-owned 
enterprises (SOEs).51 If the regulatory authority shouldered these political responsibilities, 
they would not only serve investors but also the government. The goal of promoting the 
development of the securities markets on occasions conflicts with the CSRC’s primary 
mandate of protecting investors. On occasions where these two interests clash, it is hard 
for the regulators to maintain its independence and adhere to both mandates. For example, 
if the CSRC initiates an investigation into a particular listed company, the stock price of 
the company will go down. If it happens to be a state-owned listed company, it is not in 
the interest of the government for such an investigation to occur. Research has shown that 
the CSRC responds more promptly to pursue cases against private entities than SOEs.52 
The delay in CSRC’s action with respect to SOEs is detrimental in deterring possible 
illicit act in the markets, thus is counterproductive in CSRC’s role in protecting 
investors.53 This also explains why the CSRC feels anxious about the possible influence 

                                                        
48 HUANG Tao & CHEN Rudan, 独立董事法律责任制度研究——立足于中国现实的思考 (Study on the 

Legal Liability of an Independent Director: A Deliberation Based on Chinese Reality), 9 金陵法律评论 (Jin 
Ling Law Review), 144–160 (2005).  

49  International Organization of Securities Commissions, Objectives and Principles of Securities 
Regulation, May 2003, available at http://www.iosco.org/library/pubdocs/pdf/IOSCOPD154.pdf (last visited 
Nov. 11, 2014). 

50 See 中华人民共和国证券法 (1998 年) (Securities Law of the People’s Republic of China (1998)), Art. 
1. 

51 In the early 20th century, securities markets were established to address the issue of lack of capital in 
SOEs. See SHAO Chang, 证券市场发展与国企改革深化的相关性分析 (Analysis of Correlation between 
Development of Securities Markets and Deepenness of SOEs’ Reform), 2 财贸研究 (Finance and Trade 
Research), 46–49 (1998).  

52 SI Ru, 政治关联与证券监管的执法效率 (Political Connections and Effectiveness of CRSC’s Regulation 
and Supervision), 6 中央财经大学学报 (Journal of Central University of Finance & Economics), 91–96 
(2013). 

53 XU Nianxing, 政治关联影响投资者法律保护的执法效率吗? (Do Political Connections Affect the 
Efficiency of Legal Enforcement?), 12(2) 经济学 (季刊) (China Economic Quarterly), 373–406 (2013).  
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(for example, the fluctuation of investors’ confidence) of its own behavior would have on 
the market, and this leads to regulatory behaviors such as the active control of the pace of 
securities issuance.54 When the stock prices are high, the CSRC allows new listings to 
cool the market, when the stock prices are low, the CSRC slows down the pace of new 
listings. 

The CSRC also acts as market administrator as well as a regulator. From securities 
issuance, regulation of corporate governance, market access of intermediaries to risk 
management, approval of new products, and investor education, the CSRC is an 
all-purpose care-taker of the securities markets. The CSRC also carries out the task of 
maintaining the stability in the markets. During market downturns, the CSRC implements 
measures for the bailout of troubled companies. When the market is soaring, the CSRC 
implements measures to avoid bubbles.55 For example, in 1994, the CSRC implemented 
three measures to stimulate the markets after years’ of stagnation: suspension of issuance 
of new stock, control of rights issuance, and encouragement of new capital into the 
markets. Again, responsibilities and behaviors such as these can be inconsistent with the 
objective of protecting investors. 

II. MOBILIZING THE POLITICAL RESOURCES OF THE STATE TO PROTECT INVESTORS 
— AN ALTERNATIVE MECHANISM TO THE JUDICIARY AND THE REGULATORY 

AUTHORITY56 

The aforementioned states that the judiciary has failed in securities markets’ investor 
protection, and the regulator has been ineffective in practice. Neither the regulator nor the 
judiciary plays any effective role in protecting the investors in the Chinese securities 
markets. Therefore, it is possible to conclude that the Incomplete Law Theory does not 
explain the state of investor protection in China. As pointed out in the introduction, 
Chinese securities markets are growing fast and attract a growing number of investors. 
The question remains as to the mechanism in place to protect the rights and interests of 
investors.  

Since 2006, various political authorities, such as the CSRC, the State-owned Assets 
Supervision and Administration Commission of the State Council (SASAC) and local 
governments, have been mobilized to solve the problem of major shareholders diverting 
                                                        

54 If the CSRC initiates an investigation of a particular listed company, its stock price will certainly go 
down. Therefore, in order to secure the stability of the stock price, CSRC is extremely cautious in 
determining whether to initiate an investigation. It is clearly not in the interest of the government if any 
investigation is launched against listed SOEs.  

55 A research report by Shenzhen Stock Exchange in 2007.  
56 Regulatory power is the power extended to a regulator by its authorizing legislation or other law. 

“Political resources” is defined as resources utilized by not only the regulator, but also other government 
authorities, such as local governments, the central bank, the State-owned Assets Supervision and 
Administration Commission (SASAC), and other government bodies. They are normally exercised beyond or 
without explicit mandates. 
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the capital of listed companies for other uses (so called “tunneling”).57 For example, prior 
to May 1, 2001, majority shareholders in Sanjiu Yiyao diverted 96% of the public 
company’s assets.58 In October 2005, the State Council endorsed the CRSC’s Opinion on 

                                                        
57 Tunneling in China’s securities markets is conducted through various related transactions. The most 

common form consists of transactions between the listed companies and its shareholders or other related 
parties that create accounts receivable registered on the books of the company while the item to which the 
entry relates, in fact of greater market value, is transferred to the other party. Another form of tunneling is 
accomplished through selling of shareholders’ assets or products in a high price or purchasing corporate 
assets at a low price which squeezes the listed company. Also, providing security for loan to a parent 
company or related legal entities and becoming creditor of controlling shareholders after repayment for the 
parent company is another possible situation. In addition, driving a listed company to pay expenses or to 
repay debts for its parent company is a means of tunneling. Theoretically, tunneling can be classified into 5 
types: (1) transfer pricing, namely selling shareholders’ assets at a price higher than the market value, 
purchasing corporate assets at a price lower than market value, offering debts to the listed company with an 
interest rate higher than market interest rate or receiving debts from the company with an interest rate lower 
than the market interest rate; (2) asset transfer, such as to transfer corporate assets through self-dealing by 
directors; (3) pursuing a non-profit-maximization target with corporate capital occupation, competing for 
business opportunities and excessive dividend distribution; (4) managers’ unreasonably high salary and duty 
consumption; and (5) stock issuance by which small shareholders’ share value will be diluted. See Simon 
Johnson, Rafael La Porta & Florencio Lopez-de-Silanes et al., Tunneling, 90 American Economic Review, 
22–27 (2000). 

58 CSRC, 关于对三九医药股份有限公司及有关人员予以公开批评的通报 (Notice on Publicly Criticizing 
Sanjiu Medical Company and Its Associates), issued on Aug. 27, 2001. The most significant problem is that 
equity carved out for listing was not independent of the enterprise from which it was carved. It was often a 
branch plant, a workshop, or even a section of an assembly line. Therefore, connected transactions and 
horizontal competition with connected parties were inevitable. Also taking into consideration of the 
shareholding structure where one shareholder owned a predominant portion of corporate shares and the 
imperfection of internal and external controlling and examining mechanisms for connected transactions, 
infringement of small and medium shareholders’ interests were common. The most extreme situation was that 
listed companies acted as the automatic teller machine of controlling shareholders. A large amount of capital 
was diverted so that small and medium investors’ interests were infringed and the fundamental credibility of 
the market was ruined. 

Another reason is tunneling in listed companies on Chinese securities market allocation which is a 
congenital defect in Chinese securities markets. Two thirds of securities were not allowed to circulate on 
stock exchanges. Efficiency of equity allocation is brought down and listed companies cannot apply fully 
market-oriented pricing mechanisms to new issues. Also, controlling shareholders do not care much about 
price fluctuation on the secondary market, in conflict with the interests of shareholders with shares they wish 
to trade. Although the tunneling of listed companies inevitably influences stock price, the damaged parties are 
always small and medium shareholders. For those who hold non-tradable shares, price variation on secondary 
market cannot restrain their behavior and this stimulates the tunneling of listed companies in a disguised form. 

With the equity allocation reform in 2005, an upsurge of overall listing appeared on the securities market 
which meant the institutional environment is favorable for restraint of tunneling of listed companies was 
developing. Controlling shareholders were motivated by the stock price on the secondary market to inject 
quality assets into listed companies instead of tunneling them which would harm their own interests in the 
end. It is obvious that after the equity allocation reform, large shareholders with tradable shares were driven 
by their own interests to retain the most valuable assets in their listed companies. Thus, listed companies 
became windows for display rather than ATM for majority shareholders. When the institutional barrier of 
equity allocation was removed, the interests of controlling shareholders and small and medium shareholders 
began to converge, and behaviors that infringed the interests of small and medium shareholders were 
spontaneously restrained. See HUANG Tao, 治理“掏空”上市公司行为的法律制度环境问题 (Issues on the 
Legal and Institutional Environment of Governing the Tunneling of Listed Companies), 4 兰州学刊 (Lanzhou 
Academic Journal), 140–144 (2009).  
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Enhancing Quality of Listed Companies, which states that controlling shareholders and 
controllers should not divert any funds of listed companies in the form of loans, 
guarantees and other arrangements.59 Those who had already done so, were required to 
make restitution by the end of 2006. In order to achieve this goal, the CRSC endorsed a 
number of different restitutionary measures to accelerate the repayment process. When 
the deadline was confirmed as the end of 2006, the CSRC, securities markets operators, 
and relevant listed companies made a concerted effort to achieve this goal. On May 26, 
2006, the CSRC issued the Notice on Further Accelerating the Work of Debt  
Repayment60, requiring listed companies to fully understand the importance and urgency 
of solving this problem and take measures in accelerating debt repayment. This Notice 
also encouraged listed companies to employ “innovative means” in solving this problem.  
On November 7, 2006, the CSRC, Ministry of Public Security, People’s Bank of China, 
SASAC, General Administration of Customs, State Administration of Taxation, State 
Administration for Industry and Commerce and China Banking Regulatory Commission 
(CBRC) jointly enacted the Notice on Advancing Work of Debt Repayment of Majority 
Shareholders Diverting Funds of Listed Companies61 reiterating the importance and 
urgency of the repayment work and that it must be completed by the end of 2006. The 
repayment initiative yielded positive results. According to statistics published by the 
CSRC in early January 2007, by the end of 2006, 380 listed companies had completed 
their repayment work with the amount totaling RMB 36.6 billion. Another 19 listed 
companies had also approved the proposals for repayment by board resolutions or 
shareholders’ meetings. The major shareholders of the aforementioned 399 companies 
had diverted the sum of RMB 39 billion for other purposes. Senior officials were satisfied 
with the result of the repayment campaign.62 Notably, this problem of the majority 
shareholder’s exploitation of the minority shareholders was resolved only by mobilizing 
the joint resources of the CSRC, SASAC, Ministry of Public Security, People’s Bank of 
China, General Administration of Customs, State Administration of Taxation, State 
Administration for Industry and Commerce, CBRC, and local governments, carrying 
forward a campaign in an aggregate effort.  

Diverting funds from investors’ settlement accounts was also a common practice of 
                                                        

59 国务院批转证监会关于提高上市公司质量意见的通知 (Notice of the State Council on Approving and 
Forwarding the Opinions of China Securities Regulatory Commission on Improving the Quality of Listed 
Companies), available at http://www.gov.cn/zwgk/2005-11/01/content_88761.htm (last visited Dec. 15, 
2014). 
   60 CSRC, 关于进一步加快推进清欠工作的通知  (Notice on Further Accelerating the Work of Debt 
Repayment), issued on May 26, 2006. 
   61 CSRC, 关于进一步做好清理大股东占用上市公司资金工作的通知 (Notice on Advancing Work of Debt 
Repayment of Majority Shareholders Diverting Funds of Listed Companies), issued by CSRC, Ministry of 
Public Security, People’s Bank of China, SASAC, General Administration of Customs, State Administration 
of Taxation, State Administration for Industry and Commerce and CBRC on Nov. 17, 2006. 

62 FAN Fuchun, 利用控制权掏空上市公司问题基本解决 (The Problem of Utilizing Controlling Power to 
Tunnel Listed Companies Has Been Almost Solved), Shanghai Securities News, Mar. 8, 2008. 
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financial intermediaries in China.63 When intermediaries are shut down or brought into 
bankruptcy liquidation proceedings, ordinary investors would suffer financial loss. In 
order to address this problem, the People’s Bank of China, the Ministry of Finance, the 
CBRC, and the CSRC jointly issued Opinions of Implementing the Purchase of 
Individual Credits and the Securities Trading Settlement Capital of Clients64 on October 
15, 2004. Under this all principal and interest in securities transaction settlement accounts 
of clients was to be purchased in full either by the central government or by local 
governments. This Suggestion also detailed the division of responsibility for various 
aspects of the scheme among the regulatory bodies, the central bank, local governments, 
and public security forces.65 In the event of disputes arising from implementation of the 
scheme, the SPC held the view that “the Suggestion is a special measure implemented by 
the State in tackling events with financial risks that is aimed at maintaining market 
stability and protecting minority groups; it is of high political purpose and policy 
intention. If disputes arise in the process of screening, confirmation, and purchasing of 
personal credit and settlement account funds where litigation is initiated against work 
groups or related regulatory bodies, the court will inform the plaintiff to seek redress from 
the relevant government (local or central).”66 This statement was later incorporated into 
the Notice of the Supreme People’s Court on the Trial and Enforcement of Cases Related 
to the Securities Companies under Risk Disposal67 promulgated by the SPC on May 26, 
2009. This is an example of passive role played by the SPC where it defers the authority 
to the local government.  

Local governments’ proactive role in recapitalization of local listed companies has 

                                                        
63 In 2001, the CSRC conducted a survey as to the extent to which funds were diverted from investors’ 

settlement accounts. It found that 27% of surveyed companies experienced this problem, see SHI Dong, 调查

显示: 27%证券公司挪用客户资金 (The Survey Shows That 27% of Securities Companies Diverted Funds from 
Customer Settlement Accounts), available at http://stock.stockstar.com/SS2001061200156550.shtml (last 
visited Jan. 5, 2015). 
   64 个人债权及客户证券交易结算资金收购意见 (Opinions of Implementing the Purchase of Individual 
Credits and the Securities Trading Settlement Capital of Clients), issued by People’s Bank of China, Ministry 
of Finance, CBRC and CSRC, on Oct. 15, 2004. 

65 Accordingly, financial regulatory bodies may determine and announce the revocation, suspension or 
consolidation of the business of financial institutions, and organize liquidation panels. Local governments 
shall facilitate liquidation panels by registering creditors’ rights and formulating risk management plans in 
order to maintain social stability. The People’s Bank of China and the Ministry of Finance shall supervise and 
be responsible for approval of the use of re-lending and loans for specific purposes. The public security 
organizations have the responsibility to investigate and punish the illegal and criminal behavior of financial 
institutions and related persons. 

66 宋晓明副庭长在全国部分法院审理金融机构等主体破产案件座谈会上的总结 (A Speech by Associate 
Chief Judge SONG Xiaoming on Symposium of Bankruptcy Cases of Financial Institutions and Other Entities 
Heard by Courts around the Country), Nov. 10, 2004. 

67 SPC, 关于依法审理和执行被风险处置证券公司相关案件的通知 (Notice of the Supreme People’s Court 
on the Trial and Enforcement of Cases Related to the Securities Companies under Risk Disposal), issued on 
May 26, 2009. 
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created a phenomenon known as “XX local concept securities.” The local 
government-backed issuances offer the market an opportunity for speculation, providing 
investors with an opportunity that some under-performing stock would appreciate with 
the backing of the local government. Although the current local governments do not 
currently have the power, de jure or de facto, to regulate the securities market, they still 
play an influential role in providing political and financial resources for the securities 
market. In this they have an interest due to the fact that a majority of listed companies are 
owned directly or indirectly by central or local governments. For instance, Shanghai 
municipal government is an active player in the securities markets. As early as in 1999, 
the Suggestion of Policy on Promoting the Development of Local Listed Companies was 
issued to provide political protection for the recapitalization of local listed companies.68 
Leading up to the World Expo and in a climate of industrial restructuring, State-owned 
Assets Supervision and Administration Commission of Shanghai Municipal Government 
carried forward a large-scale recapitalization of 20 listed state-owned companies. In the 
first 11 months, about RMB 18.58 billion worth of state assets were securitized, raising 
asset backed securitization rate to 25.4% of the GDP.69 There are many cases where the 
authority, political power, and assets of local governments have been utilized to improve 
the quality of listed companies and so protect the funds of investors. Guangdong 
Provincial Government published Suggestion on Enhancing Performance and Promoting 
Scale Development of Listed Companies in Guangdong Province in 2000.70 In the same 
year, Hubei Provincial Government published the Notice of Suggestions on Promoting Asset 
Recapitalization and Healthy Development of Listed Companies in Hubei Province.71 In 
April 2003, Chongqing Municipal Government set up a working group in relation to the 
recapitalization of listed companies. Among its tasks were to “put forward advice on 
policy and measures for recapitalization of listed companies,” and to “coordinate with 
listed companies confronting major problems in their recapitalization, and to push 
forward recapitalization of listed companies and structural optimization of these 
companies.”72  

                                                        
68 关于促进本市上市公司发展的若干政策意见 (Suggestion of Policy on Promoting the Development of 

Local Listed Companies), issued by Shanghai Municipal People’s Government on Nov. 8, 1999. 
69  WU Fanglan, 上海本地股重组将再掀高潮  (A New Upsurge of Recapitalization of Local listed 

Companies in Shanghai), availabe at http://stock.hexun.com/2009-12-28/122182044.html (last visited Jul. 18, 
2014). 
   70 关于提高我省上市公司质量促进上市公司规范发展若干意见 (Suggestion on Enhancing Performance and 
Promoting Scale Development of Listed Companies in Guangdong Province), issued by People’s Government 
of Guangdong Province on Mar. 2, 2000. 
   71  关于推进上市公司资产重组促进上市公司健康发展若干意见  (Suggestions on Promoting Asset 
Recapitalization and Healthy Development of Listed Companies in Hubei Province), issued by People’s 
Government of Hubei Province, Apr. 30, 2000.  

72 市政府成立重庆市上市公司资产重组领导小组 (Chongqing Municipal Government Sets up Leading 
Group for Recapitalization of Listed Companies), available at http://www.cq.xinhuanet.com/political/ 
2003-04/02/content_359328.htm (last visited May 14, 2014). 
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As noted, local governments have always been an important stakeholder in regulatory 
activities. The role is institutionalized by the Regulations concerning Supervision and 
Management of Listed Companies (Exposure Draft)73 of the State Council on September 
7, 2007. Pursuant to Article 7(2), local governments at all levels are responsible for 
managing risks, and establishing and improving risk mitigation mechanisms associated 
with listed companies in their administrative territory. Article 92 empowers provincial 
governments to take over management under circumstances where listed companies 
experience a serious crisis and the shareholders’ meeting and board of directors cannot 
perform their duty resulting in “social instability.” 

The case of Qiongminyuan provides a good example. On April 30, 1993, Hainan 
Minyuan Modern Agriculture Co Ltd. (hereinafter “Qiongminyuan”) listed on the 
Shenzhen Stock Exchange. There were later rumors that its profit statements were false. It 
was determined by the CSRC that the company falsified its 1996 financial statements to 
mislead investors.74 In the evening of February 28, 1997, Qiongminyuan applied to the 
exchange for a suspension of trading. On April 29, 1998, the CSRC published an 
investigation report which stated that the company had committed various illegal acts 
including falsifying declarations of profits and capital reserves and acts of market 
manipulation. Managerial personnel involved (including the chairman of the board) were 
subjected to criminal prosecution. However, the CSRC did not delist the company in 
accordance with Article 21 of Interim Measures for Prohibiting Securities Fraud.75 
Instead, it called for recapitalization through “additional issuance and share exchange,” 
arranging a “clean” company. By doing so, delisting of Qiongminyuan was avoided and 
the interests of investors protected. On November 20, 1998, Beijing Municipal 
Government approved the parent company of Qiongminyuan to transfer 38.92% 
state-owned shares in the parent company to another company called Beijing Housing 
Development and Construction Group in exchange for its role of cleaning up 
Qiongminyuan. On June 8, 1999, the Zhongguancun Science and Technology Company 
was established by Beijing Housing Development and Construction Group. After that, 
Zhongguancun Science and Technology Company issued around 187 million shares to 
Beijing Housing Development and Construction Group. With the consent of the CSRC, 
Beijing Housing Development and Construction Group exchanged these newly issued 
shares for those shares in Qiongminyuan which were held by the public. On July 12, 1999, 
Zhongguancun Science and Technology Company went public on Shenzhen Stock 
                                                        
   73 上市公司监督管理条例 (征求意见稿) (Regulations concerning Supervision and Management of Listed 
Companies (Exposure Draft)), issued by the State Council on Sep. 7, 2007. 

74 中国证券监督管理委员会关于海南民源现代农业发展股份有限公司违反证券法规行为的处罚决定 (CSRC’s 
Decision on Penalties Imposed on Hainan Qiongminyuan), issued by CSRC on Apr. 27, 1998. 

75 This article provides that if any issuer issues a false statement as listed in Article 12 of the Interim 
Measures, the CSRC should consider punishment such as warning, ordering returning any capital illegally 
collected, confiscating illegal proceeds, imposing a penalty or canceling the qualification to issue new stocks 
or to be listed. Those punishments can be imposed separately or collectively. See fn. 18. 
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Exchange. Qiongminyuan was delisted on the same day. 
  This provides an example of state action as an alternative to the judiciary and the 

regulatory authority in protecting investors in China. By mustering various political 
resources, the state plays the role in protecting the interest of investors.76 It is also 
important to point out the role of the CSRC in these exercises. As a specialist regulator, 
the CSRC is responsible for affairs relating to the securities markets. It was observed 
above that these exercises normally involve various government bodies. The CSRC 
normally initiates these exercises. This is evidenced by jointly published notices or 
guidances which are issued under the CSRC’s sequence of documents. According to 
Chinese conventions in politics, this indicates that the CSRC is the entity that initiates 
and coordinates the drafting and implementing of the notice or guidance in question. For 
example, in 2005 People’s Bank of China, Ministry of Finance and CSRC collectively 
issued Personal Creditor’s Rights and the Clients’ Securities Transaction Settlement 
Funds Purchase Opinions and was numbered as CSRC 2005 No. 59.77 

Jilin Tonghai Hi-Tech provides another case where the various political bodies acted 
together in an attempt to protect investors. Jilin Tonghai Hi-Tech is a case of where a 
public offering license was revoked and occurred in the year of 2000. Funds had been 
raised and Tonghai Hi-Tech was not able to repay the funds as they had already been used. 
Jilin local government set up a working group to deal with this matter. The government 
decided on the exchange Tonghai Hi-Tech shares for shares of Jilin Electric Power. The 
Jilin Electric Power shares for exchange came from Jilin Energy Transportation 
Corporation, an entity controlled by the Jilin government.78 After the share exchange, 
Jilin Electric Power was granted approval to list, and thus original shareholders of 
Tonghai Hi-Tech were able to enjoy the liquidity of the secondary market that they 
originally bargained for.   

In response to fraud relating to initial public offerings of securities (hereinafter “IPO 
Fraud”), the CSRC has been considering a “Compensation First” policy where relevant 

                                                        
76 In the early stage of development, the regulator used various methods, for example reduction of stamp 

duty, or the placement of encouraging editorials in People’s Daily to support the steady and rapid growth of 
the market. See Stephen Green, The Development of China’s Stock Market, 1984–2002: Equity Politics and 
Market Institutions, Routledge Curzon (Oxford), at 225–332 (2004).  

77 关于证券公司个人债权及客户证券交易结算资金收购有关问题的通知 (Notice on Relevant Issues 
concerning the Purchase of Individual Credit’s Rights of Securities Companies and the Securities Trading 
Settlement Capital of Clients), issued by People’s Bank of China, Ministry of Finance and CSRC at Jun. 30, 
2005. 

78 关于同意吉林通海高科技股份有限公司原社会公众股股东换购吉林电力股份有限公司股份有关问题的批复 
(Official Reply on Agreement on Related Issues of Stock Exchange by Original Public Shareholders of Jilin 
Tonghai Hi-Tech Limited Company Who Change Their Stock for Shares of Jilin Electric Power), issued by 
CSRC on Sep. 5, 2002; GAO & CHEN, fn. 43 at 45. 中国证监会发言人就依法撤销“通海高科”股票公开发行核

准发表谈话 (A Spokesman of the CSRC Issued a Statement of Revoking the Approval of the Public Offering of 
Tonghai Hi-Tech in Accordance with the Law), available at http://www.cnstock.com/ssnews/ 
2002-9-7/touban/200209070154.htm (last visited May 4, 2014). 
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intermediaries such as underwriters will be required to step in to compensate investors 
promptly where these have suffered loss because of IPO Fraud. This was first seen in 
Wanfu Shengke case where it was found by the CSRC that the issuer falsified its financial 
position in its prospectus. The underwriter, Ping An Securities Company stepped in, 
seemingly voluntarily, and compensated the investors.79  

While relevant regulation is still under consideration, there are various reasons 
intermediaries are willing to step in. One arguable reason is that the CSRC could make 
difficulties in other matters and the threat implied by this. For example, the CSRC could 
delay future IPO applications put forward by the securities company in question. 

In response to the stock market fall in June and July 2015 when the index dropped 
30% within a month, it was reported that on July 8, 2015, China Securities Finance 
Corporation Limited, a state-owned company extended RMB 2.6 trillion credit to 21 
securities companies so that those companies could increase their shareholdings in their 
proprietary dealings.80 On the same day, SASAC ordered that stated-own companies 
were not allowed to decrease shareholdings.81 On July 9, the Central Huijin Investment 
Ltd., a state-owned investment company, not just only promised not to sell any of their 
shareholding in the big four banks it held but also to increase its shareholdings of those 
banks.82  
   Thus, in China’s securities markets, the state plays an important role in protecting 
investors, as an alternative to the judiciary and the regulator. This feature cannot be 
simply explained by a simple application of the Incomplete Law Theory. 

III. CAUSES AND EFFECTS 

What impels the state to utilize political bodies in protecting the interests of investors 
in the securities markets? The state as the ultimate owner of financial resources needs to 
actively encourage or foster the development of a financial industry in the interests of 
economic growth.83 The utilization of state political resources is not aimed directly at 
protecting small and medium investors. The pursuit of macro-economic goals such as 

                                                        
79 万福生科案: 试水先行赔付 投资者主动维权 (Wanfu Shengke Case: Compensation First, Investors 

Protecting Their Rights), available at http://www.csrc.gov.cn/pub/newsite/tzzbh1/tbtzzjy/tbfxff/201508/ 
t20150803_282336.html (last visited Mar. 14, 2016). 

80 HE Xun, 中国证金公司向 21 券商提供 2,600 亿人民币信用额度 (China Securities Finance Corporation 
Limit Provides 21 Securities Companies with RMB 260 Brillion Credits), available at http://hk.stock. 
hexun.com/2015-07-08/177380642.html  (last visited Mar. 14, 2016). 

81  国资委要求市况波动期间央企不得减持控股公司股票  (SASAC Demands SOEs Not to Decrease 
Shareholdings), available at http://hk.stock.hexun.com/2015-07-08/177377195.html (last visited Mar. 14, 
2016). 

82 汇金承诺不减持四大行  择机增持  (Central Huijin Promises Not to Decrease Its Shareholding), 
available at http://sc.stock.cnfol.com/gppdgdzx/20150709/21065846.shtml (last visited Mar. 14, 2016). 

83 ZHANG Jie, 中国金融制度的结构与变迁 (Structure and Reform of Chinese Financial Institution) (1st 
edition), Shanxi Economy Press (Taiyuan), at 174 (1998).  
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steady economic growth, financial stability, and political stability, are more immediate 
concerns for the state. Collaterally, however, the protection of investors is consistent with 
the long term aims of market regulators. In providing this support, the aim of 
maintenance of investor confidence in the markets is also achieved. Ultimately, through 
implicit guarantees, the state is standing by to extend protection to the investors.  

Historically, the Chinese government has always adopted a very interventionist 
approach since the inception of securities markets in China. For example, the planning 
department of the central government used to determine the total annual amount for stock 
issuance. The determined quotas were assigned to local governments and departments 
which selected companies to go public. That is to say, only companies with quotas were 
qualified to go public. A parallel system which the issuance of shares had to receive the 
approval from provincial government as well as the CSRC was in place. Theoretically, 
this mechanism was designed to benefit investors since it allowed local governments and 
state ministries and departments to select companies with good performance and 
promising prospects to be listed in the securities markets. Usually, local governments 
would have an information advantage over the CSRC. 84  However, in fact, local 
governments and state ministries and departments did not select companies on the basis 
of strong performance. They believed that these companies had no capital pressure and 
could raise what they required in other ways. Instead, they picked companies with capital 
flow difficulties in raising capital. They regarded listing not just as a means of raising 
money but also a means of relieving cash flow difficulty.85 Such enterprises were prone 
to performing poorly after listing.86 

This political guarantee also grew out of the intricate link among the government and 
listed companies. It must be pointed out that the securities markets in China has the 
features that a majority of listed companies are effectively controlled by state entities, 

                                                        
84 The quotas of stock issuance on Chinese securities market before March of 2001 yielded positive 

effects in protecting investors according to some scholars. On one hand, the quota system provided local 
officials with incentives to select for IPO companies with good performance, as a higher quota would be 
given subsequently to that area as part of award for local officials selecting quality companies. See Katharina 
Pistor & XU Chenggang, Governing Stock Markets in Transition Economies: Lessons from China, 7(1) 
American Law and Economics Review, 184–210 (2005); LANG Jinhuan & XU Yingying, 法律缺失与替代性

投资者保护机制——以配额制为例的研究 (A Lack of Law and Alternative Mechanism of Investor Protection: 
Based on the Research of Quota System), 4 制度经济学研究 (Research of Institutional Economics), 152–165 
(2009). 

85 LI Jiwen, 中国证券市场政府管制研究 (Study on Government Regulation of Chinese Securities Market) 
(1st edition), Economic Science Press (Beijing), at 174 (2007). 

86 Such arrangements are amenable to corruption.  For example, the scandal known to the Chinese 
public as the Kangsai Penomenon uncovered the illegal behavior of three ministerial officials, LI Daqiang 
(former vice governor of Hubei Province), XU Penghang (former vice director of State Commission of 
Science and Technology for National Defense) and WU Wenying (former president of the China Textile 
Association). See LIU Jipeng, “康赛现象”与我国股票发行上市制度 (Kangsai Phenomenon and the Institution 
of Stock Issuance and Listing in China), 1 经济导刊 (Economic Herald), 53–55 (2001).   
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stock price is strongly dependent on government policy, and the market capital is mostly 
derived from the SOEs and other state-owned financial institutions. There are cases where 
publicly listed SOEs purchase stock to support the securities markets.87 The historical 
burden inherited from the planned economy has made the SOEs and 
government-controlled entities to shoulder many social responsibilities, such as providing 
life-time employment, the so-called “iron rice bowl.”88 

The protection provided by the government is quite limited and is not systemic. For 
the government to respond, the issue which affects investors has to be substantial to a 
degree that would be considered politically sensitive, so called “quntixing shijian.”  
“Quntixing shijian” conveys the meaning of “matters affects the mass” which could cause 
social-political problems for the government. For example, the application of the 
aforementioned 2004’s Opinions of Implementing the Purchase of Individual Credits and 
the Securities Trading Settlement Capital of Clients89 was only confined to individual 
personal investors; it did not extend to corporations or other institutional investors who 
were also victimized by the wrong-doings of financial institutions. In other words, 
investors’ interests impaired at a confined level would not warrant government 
intervention. In turn, this creates uncertainty in the markets as to when would trigger a 
government rescue. 

The measures employed as a result of the exercise of implicit government guarantee is 
ineffective in the long term. The enforcement mode of “yanda” conveys the meaning of 
“cracking down on crime.” It is where a series of measures is implemented for a period of 
time by various political bodies to restrict undesirable or illegal behavior.90 However, the 
effect of yanda is quite limited. For example, yanda did not deter the tunneling by majority 
shareholders in listed companies over the longer term and these illicit behaviors 
resurfaced when yanda was over.  

The ex post facto nature of government intervention as a result of this government 
guarantee also aggravates the problem of moral hazard. When the issue affects enough 
investors, it is impossible for the government not to intervene and the expectation of this 
intervention creates the moral hazard problem for investors. Investors are more likely to 
make reckless decisions, knowing that the government will bear the cost of the risk. 
 
                                                        

87 For example, 汇金入场托市 力吸四大银行 (Central Huijin Bought Stocks to Support the Securities 
Markets), available at http://hkstock.cnfol.com/111011/132,1709,10868536,00.shtml (last visited Apr. 11, 
2014). 

88  Australian Government, China’s Unfinished State-Owned Enterprise Reforms, available at 
http://www.treasury.gov.au/PublicationsAndMedia/Publications/2013/Economic-Roundup-Issue-2/Economic-
Roundup/Chinas-unfinished-SOE-reforms (last visited Apr. 11, 2014). 
   89 See fn. 67, Art. 4.  

90 YANG Chuanxi & YU Zheng, 论刑事政策视野中的“严打” (Yanda in Criminal Law), 12 人民检察 
(People’s Procuratorial Semimonthly), 5–9 (2001).   
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Fig. 2  China’s Strategy for Investor Protection in Securities Markets 

 
Therefore, it is possible to conclude that the responsibility of institutional protection 

of investors in China’s securities markets lies on the shoulders of the government in a 
manner where the CSRC and other political institutions orchestrated intervention to deter 
unsanctioned activities in the markets. The Chinese judiciary has little role in this process. 
Utilization of political resources may protect investors in the short run, but it is not a 
sustainable strategy. In economic terms, it is an example of a “soft budget constraint,” 
available in countries where the state’s power is not restrained by legal institutions.91 If 
one could look at it more closely, contrary to the Djankov’s social control of business 
strategies normally observed in Western jurisdictions, China has adopted a combination 
of strategies where regulations and the state enforce good behavior and deter bad 
behavior in the markets to achieve the purpose of protecting investors. Figure 2 places 
China as somewhere between a socialist and regulatory state, tending slightly towards the 
former. In relation to securities markets, the situation in China is one where the state is 
dominant and the principal mechanism of investor protection is centrally controlled, but 
where there is some degree of participation by the regulator. 

CONCLUSION 

In conclusion, our research shows that investor protection in China’s securities 
markets remains inadequate, and the judiciary was marginalized in protecting investors. 
At the same time, the regulator was not able to fill the vacuum, and in effect, the 
political resources were utilized to play a role in investor protection. It is still 
questionable whether this mechanism would have a long-lasting effect in the area of 
investor protection. 

                                                        
91 The term “soft budget constraint” was first coined by János Kornai with respect to communist 

governments that were unable to promise not to use fiscal means to save SOEs. See János Kornai, Economics 
of Shortage, North Holland Press (Amsterdam), at 27 (1980).  



2017]   INVESTOR PROTECTION IN CHINA’S SECURITIES MARKETS  495 

China’s capital markets are reflective of China unique historical and contemporary 
conditions which are in stark contrast of that of matured economies in the West.   
Economic principles and legal rules developed in the West could not fully explain the 
situation in China’s capital markets. The establishment and development of China’s 
securities markets are made possible under the direction of the government. Naturally it 
leads to a situation where consumers in the capital markets should be or are protected by 
the government, instead of the judiciary or the regulator. Understanding the role of the 
government is the key to understand the securities markets in China. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 600
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 600
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


