
FRONTIERS OF LAW IN CHINA 
VOL. 10 SEPTEMBER 2015 NO. 3 

DOI 10.3868/s050-004-015-0024-9 
 

ARTICLE 
THE RULE OF LAW: A THEME IN FIVE VARIATIONS 

 

Martin Loughlin* 

This article unpacks the concept of the rule of law by distinguishing five distinct 
meanings of the term. These are: (1) the rule of practical wisdom, (2) the rule of the law, 
(3) rule by law, (4) the rule of law as a principle of constitutionalism, and (5) the rule of 
law as a power-building technique. It suggests that unless the particular meaning being 
used is clarified, discussion of the concept is likely to generate more heat than light. 
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INTRODUCTION 

In taking as the theme for this paper the concept of the rule of law, my main objective 
will be to try to explain its meaning. More precisely, I should say that the objective is to 
unravel the various meanings of the concept for the purpose of indicating what relevance 
it might have for examining the relation between law and governing in the world today. It 
is not part of my objective to identify a “true” meaning, still less to demonstrate how the 
concept can today become the guiding principle of governmental action. Here, alas, my 
intention is only to unpack the concept with a view to specifying more precisely its 
meaning and significance. 

The rule of law has been a major theme in Western political thought at least since 
the time of the ancient Greeks. The difficulty is that its meaning has always been 
ambiguous and contested. It is often used today in a rather vague and abstract manner. 
I generally tell my students that they should avoid using the phrase and should instead 
seek to identify the precise issue of concern they are intending to highlight and 
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address.  
Given the advice I offer my students, it is with some degree of caution that I venture into 

this subject myself. In order to make some progress with the general objective of 
understanding the concept’s contemporary relevance, my main task in this paper will be to 
try and unpack the various meanings given to the concept. Only by rendering its meanings in 
more precise terms can we appreciate its overall importance. I therefore will examine the 
concept by reference to five variations on a theme. These are: (1) the rule of practical 
wisdom; (2) the rule of the law; (3) rule by law; (4) the rule of law as a principle of 
constitutionalism; and (5) the rule of law as a power-building technique. I will address each 
in turn. 

I. THE RULE OF PRACTICAL WISDOM 

I should start by emphasizing the point that there is an ancient conception of the rule of 
law. This ancient conception carries a distinctive meaning and it is a meaning that differs 
from the modern concept. The ancient idea (in Western thought at least) is most eloquently 
expressed by Aristotle and for him it is simply the rule of reason. This idea requires those 
holding powerful public positions to maintain a balanced disposition and to possess the 
ability of persuading others to exercise self-restraint. The rule of law requires of leaders that 
they exhibit the virtue of practical wisdom.  

In his masterly account of the ideal form of government in The Republic, Plato had 
argued that the best form of rule is not the rule of law: It is the rule of the wise. Until 
philosophers become kings in this world, he suggested, we will never have a system of 
government that meets the requirements of justice. And in this ideal regime of 
philosopher-kings, law in the sense of a code of rules could only provide an obstacle in the 
way of justice.1 In later life, however, Plato came to realize that, given the nature of the 
world, humans are ill-equipped to live under such an ideal regime. He therefore returned to 
address the practical issues of government under less than perfect conditions and in The 
Laws he advocated the idea of a state ruled by law. This would be a state in which rulers are 
the servants of the law. The law, he says, becomes “the master of the government and the 
government is its slave.”2 

In The Laws, Plato suggests that individuals should live according to reason and that the 
law of the state constitutes the crystallization of reason. Individuals should therefore 
maintain a law-abiding disposition towards the state and subordinate themselves to its lawful 
powers. It is this argument about the supremacy of law that Aristotle takes one stage further. 
In The Politics he suggests that it is a mistake to view the rule of the wise and the rule of the 
law as alternatives, since even the wisest ruler cannot dispense with law. Law, he argues, has 
an impersonal quality which no ruler, however wise, can attain. It follows that it is preferable 
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that law, rather than any single person, should rule. Law “is intelligence without appetite”; 
law is reason unaffected by desire. 3  Aristotle later extends this argument. In The 
Nichomachean Ethics, he argues that “justice is only found among those whose mutual 
relations are controlled by law.”4 Government according to law, in contrast with government 
by personal rule, upholds the dignity of the individual and provides the foundation of justice 
in the state.  

Aristotle’s account provides us with an authoritative expression of the ancient idea 
of the rule of law. Of its specific qualities, three might be highlighted. The first is that 
this idea of the rule of law has no connection with modern ideas of democracy; 
Aristotle’s account is perfectly compatible with that of a slave society, such as that 
which existed in ancient Athens. Secondly, and following on from that point, the 
principle of the rule of law is directed entirely to the governing class, and in particular 
to those entrusted with judicial functions. This rule of reason requires those holding 
powerful positions within the state to maintain a balanced disposition and have the 
ability to persuade others to exercise self-restraint. Thirdly, this rule of reason does not 
amount to a type of scientific knowledge; it is an art and it rests on practical wisdom 
acquired by experience. It is essentially a virtue of character. 

I identify the ancient conception as a distinct form of the concept of the rule of law 
not simply for historical reasons. The point to emphasize is that this ancient conception 
continued to live on and play an influential role in the modern world.5 It is, for example, 
the conception of the rule of law that is most deeply engrained in the English common 
law tradition. When our leading 19th century constitutional lawyer, A. V. Dicey, 
explained the basis of the rule of law as a key principle of the British constitution, it 
was primarily the ancient concept that he was elaborating. Dicey recognized the 
principle of equality before the law (what the Greeks called isonomia) and also that by 
law we mean essentially a set of general rules. But at the core of his conception of the 
rule of law is his faith in the practices of the common law. These common law 
practices rest on the unfolding of rules from judicial decisions handed down through 
time. For Dicey, the rule of law meant reliance on the ability of the common law 
judiciary to distill the practical wisdom that is to be found in the precedents of the 
common law.6  

Dicey was the first modern jurist to highlight the importance of this idea of the rule of 
law in the English-speaking world. But what is not often acknowledged is that his particular 
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understanding of the concept rested heavily on ancient Aristotelian ideas. 

II. THE RULE OF THE LAW 

I now consider the varieties of the modern conception of the rule of law. Here, I 
suggest there are four distinct aspects that must be considered. The last three are more 
properly conceptions of the rule of law, though they address slightly different questions 
or pull in slightly different directions. Rule by law focuses on the qualities inherent in 
the concept of law. The last two are concerned with a more explicitly political issue: 
viz, the desirability of establishing a fully institutionalized governing order in which 
everyone has an incentive to act in accordance with the rules. But before I analyze 
these variations, I should say something about the most rudimentary meaning of the 
concept. 

At its most basic, the rule of law might be taken to mean the rule of the law. In this 
understanding, law is viewed as the essential means through which the business of 
governing is conducted. This is the core meaning of the expression, “government 
according to law”: Government must be able to specify a law that authorizes each and 
every one of its actions. This highlights an important principle, namely, that government 
is a creation of the constitution and it possesses only those powers that have been 
allocated to that agency in that constitution. This expresses a vital and basic principle, but 
it is one that is purely formal.  

A good illustration of the principle is found in the 18th century English case of Entick 
vs Carrington (1765) 19 St. Tr. 1030. In this case, the judiciary rejected the argument that 
a Minister’s warrant was sufficient to authorize the search of premises and seizure of 
papers alleged to contain evidence of seditious intent. Rejecting the Minister’s argument 
that the search was necessary for vital “reasons of state,” the court declared that “the 
common law does not understand that kind of reasoning.” If the Minister possesses this 
type of power, the court held, it will be found in the law books. But unless the power is 
laid down by statute or is accepted in precedents of judicial decisions, it is not lawful. 
Consequently, the court ruled against the government and found the search to be 
unlawful. 

This basic principle of “government according to law” has received its most elaborate 
institutionalized expression in the 19th century German concept of the Rechtsstaat. In this 
understanding, the rule of law (die Herrschaft des Gesetzes) stands for the principle of 
what might be called the legislative state: Everything formulated by the legislature is law, 
and government must be conducted according to the will of the legislature. Once 
formulated in these terms, its limitations are evident. The rule of the law here means only 
the rule of the legislature and, although this requires government to acquire all its powers 
through the formal procedures of a parliamentary process, this requirement does not 
impose substantive limitations on the powers government can acquire through legislative 
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authority.  
This purely formal expression of the idea of the Rechtsstaat seems to have been 

devised by German jurists as a consequence of the failure of German liberal reformers to 
realize their democratic aspirations of 1848. If social democracy could not be realized 
through their reform aspirations, then some defensive mechanism against the dangers of 
authoritarian government should at least be devised. The idea of the Rechtsstaat was the 
solution: To reduce the threat of governmental arbitrariness, it was contended that all 
governmental action had to be precisely authorized through legislative enactment.7 

Rule of law as rule of the law is nevertheless a rather poor and minimal expression of 
the principle. If the rule of law is to mean something more than the form through which 
political power is expressed, then the phrase “the rule of law” must imbue the concept of 
law with certain qualities. Only then does it become possible to distinguish a legal norm 
from a command based on mere will. The rule of law must be distinguishable from the 
rule of persons, whether that of an individual person or the will of a collective person 
(such as a legislative assembly). A more ambitious conception of the rule of law implies 
that law must be understood as a norm of general character. This would suggest that law 
is not essentially voluntas (will) but ratio (reason). Specifically, it is not merely an 
expression of legislative will; rather it is an elaboration of the reason of law. For this 
richer conception to be grasped, a more rounded concept of law is needed. 

III. RULE BY LAW 

It is only by adopting a more comprehensive conception of law that a distinction can 
be drawn between a government that rules by means of law and a government that is also 
subject to law. The former expression is that of government according to law — the rule 
of the law. The latter expresses the idea that government must be subject to a framework 
of general norms of law. This brings us to our third variation, the second modern 
conception, which might be called rule by law. Rule by law focuses on the qualities that 
are inherent in the idea of law. What, then, are these intrinsic qualities that meet the 
standards implied by this principle of the rule of law understood as rule by law? 

The answers jurists have offered exhibit a considerable degree of consensus. The 
classic formulation is provided in Lon Fuller in his influential work, The Morality of Law. 
In that work, Fuller, who was Professor of Jurisprudence at Harvard Law School during 
the mid-twentieth century, specified eight formal qualities that are intrinsic to the idea of 
law. These formal qualities are that laws should: 

(1) take the form of general rules; 
(2) be publicly promulgated; 
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(3) be of prospective effect; 
(4) be clear and understandable;  
(5) exhibit a degree of consistency or freedom from contradiction; 
(6) maintain a degree of constancy over time; 
(7) should not demand action which it is impossible to perform; and  
(8) should be impartially enforced by officials.8  
Fuller claimed that these are “moral” qualities. However, this is confusing. Fuller’s 

criteria are best understood as elaborating conditions of rule-based association. We 
understand them as moral qualities only in the way we understand games as being 
constituted by their rules. Since Fuller defines law in general terms as “the enterprise of 
subjecting human conduct to the governance of rules,”9 these qualities can just as readily 
be understood as functional or prudential criteria. By this I mean that serious failure to 
comply with these criteria would make it impossible to subject human conduct to the 
guidance of rules, and this would render the rule system ineffective. Just as it might be 
said that a knife is not a knife unless it has the ability to cut, so too must law, to be 
effective as law, be capable of guiding behavior. It is therefore suggested that, although 
adherence to these standards is a virtue, it is a virtue of an instrumental nature and is “not 
a moral virtue as such.”10 

Viewed as such this third variation of the rule of law has an inherent virtue. It is, 
however, only one of the virtues that we might wish to promote through law. That virtue 
is that of promoting the rule of general rules. It therefore stands in opposition to “arbitrary 
power.” The key virtue that here is protected is that of individual liberty, the freedom to 
be left alone. This is an important dimension of all legal ordering but it is quintessentially 
a virtue of classical liberalism. It might therefore be noted that alongside that virtue there 
are other virtues that a legal system might seek to promote and that these might not 
always sit harmoniously with that of the value of negative freedom. These include the 
virtues of promoting social justice, such as advocating equality of opportunity or even of 
realizing some sense of distributive equality. It is for this reason that Joseph Raz argues 
that conformity to the rule of law — or, more precisely, rule by law — can only be “a 
matter of degree, and though, other things being equal, the greater the conformity the 
better — other things are rarely equal.”11 As it is presented in the form of rule by law, 
the concept of the rule of law is an essentially liberal ideal against which legal orders 
might usefully be measured. But this cannot be the universal measure of law. 

                                                        
8 Lon L. Fuller, The Morality of Law (2nd edition), Yale University Press (New Haven), Chapter 2 
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11 Id. at 228. 
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There is a further point about Fuller’s account that should be mentioned. Fuller’s 
criteria have been very influential, but once examined closely it is clear that there is a 
certain ambivalence with respect to the qualities he identifies as constituent elements of 
“rule of law” ordering. The first six qualities are purely formal characteristics of rules: He 
maintains that rule-based order should consist of general, public, prospective, clear, 
consistent and stable rules. But the last two qualities — that rules should not require the 
impossible and that there should be a degree of congruence between rules as promulgated 
and their enforcement — do not refer to qualities of rules in a strict sense. These latter 
criteria seek to align rules to conditions of compliance. They are conditions of efficacy 
not attributes of rules. They are therefore qualities that a rule-order achieves only in a 
particular social context. This is a complication since, if conditions of efficacy are to be 
included within these rule of law qualities, then it would appear that Fuller’s are too 
limited.  

Conditions of effective institutional enforcement of rules extend beyond conditions of 
possibility and congruent enforcement. They include: respect for the principle of judicial 
independence, which is the precondition of impartial administration of the rules; 
adherence to the principles of adjudicative fairness, which ensures the integrity of 
rule-based dispute resolution; establishment of judicial review of governmental action, 
which protects against the erosion by governments of the rule-based regime; and ease of 
citizen access to the courts, which safeguards their rights.12 These are basic institutional 
conditions that bolster the formal qualities of rule-based order, converting it into an 
operative governmental regime animated by the ideal of the rule by law. Fuller’s eight 
criteria therefore seem to fall between two stools. If they are elaborate inherent qualities 
of rules they are over-inclusive and if such criteria must include conditions of efficacy, 
they are too limited. 

The elaboration of these criteria of rule-based order is in a strict sense an attempt to 
explain the concept of rule by law. Although this account is sometimes presented as 
though it was an account of the rule of law, it might be noted that it makes no reference 
to more general constitutional values, such as those that flow from democracy or 
broader ideas of social justice. In this sense, this account of formal criteria of the 
rule-governed order might be liberal but it does not incorporate any claims of 
democracy in its scheme. Indeed, it may not be incompatible with dictatorship. 
Recognition of this point has caused some jurists to develop a more elaborate account 
of the rule of law, one which, rather than simply elaborating formal criteria of 
governance by rules, seeks to specify the conditions of legitimate political rule. This 
brings us to the fourth variation of the concept of the rule of law: the concept as a 
principle of a political theory of constitutionalism. 

                                                        
12 Id. at 216–217. 
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IV. THE RULE OF LAW AS A PRINCIPLE OF CONSTITUTIONALISM 

This fourth variation — the rule of law as an aspect of constitutionalism — is more 
or less explicitly founded on the precepts of classical liberalism. While the ideal of rule 
by law is driven by the objective of curbing arbitrariness in the regime of positive law, 
this doctrine of the rule of law seeks to curb “arbitrariness” across the entire governing 
regime. Consequently, although the particular form of rule is irrelevant to rule by law, it 
becomes the central issue in this fourth variation. In this version, the central message is 
that the agglomeration of political power in a single agency —  absolutism or 
dictatorship — is fundamentally destructive of the values inherent in the concept of the 
rule of law.  

The general argument runs as follows. When government power is monopolized, law 
is capable of being transformed into an instrument of personal rule. This converts law into 
an expression of will and doing so holds out the danger that the use of this instrumental 
conception of law is potentially destructive of liberty. We recognize this point as a 
criticism that has been made with respect to the second variation, rule by the law. The 
third variation sought to insulate the concept against this danger by developing formal 
criteria of rule governed order. The fourth variation goes a stage further: It maintains that 
in order to protect those values that are inherent in the concept of the rule of law, it is 
necessary to elaborate the idea beyond those criteria that express law as reason. To 
achieve the rule of law, law must not only be accepted as a set of general, public rules; 
that regime of general rules must also be institutionalized in a way that frustrates the 
ability of any person to acquire the power to manipulate the rules to their own advantage.  

This doctrine of the rule of law, as it might be called, has the objective of establishing 
a governmental regime which is able to advance three key aims: first, to ensure that 
governmental action is entirely institutionalized; secondly, to ensure that governmental 
powers are differentiated and dispersed; and thirdly to ensure that those exercising 
governmental authority have incentives not to subvert this institutionalized order. This 
fourth variation of the rule of law thus claims that the rule of law can be realized only 
when the legal order is embedded within a constitutional regime that has been specifically 
designed to disperse governmental power.  

This exercise in power-dispersal is more commonly known as the doctrine of the 
separation of powers, and it seeks in particular to ensure that legislative, executive 
and judicial powers are vested in institutions that have discrete functions and 
personnel.13 The objective is to ensure that one institution makes the rules, another 
executes the rules and a third interprets the rules and, with respect to its constitutional 
obligations, ensures that the executive keeps within the boundaries of the rules enacted by 
the legislature. The doctrine therefore seeks to establish a self-sustaining rule-bound 
system of government. This presents itself as “the rule of rules,” and “the rule of rules” is 
                                                        

13 M. J. C. Vile, Constitutionalism and the Separation of Powers, Clarendon Press (Oxford), (1967). 
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the fourth variation of the rule of law. This variation is therefore to be viewed as the 
corollary of the doctrine of the separation of powers. In this variation, the rule of law is 
not easily differentiated from the general political theory of constitutionalism.14 

In its fully-developed form, the limitations of this variant of the rule of law are 
evident. The most significant, perhaps, flows from the fact that, being founded on an 
eighteenth-century political conviction about the need for limited government, it seems to 
have little bearing on governing in the contemporary world. Government today — in 
most places in the world and irrespective of political ideology — is not confined to a set 
of limited and discrete tasks. Often, there seems hardly to be a sphere of public — and 
indeed private — life in which governments do not take an interest. Government today 
is ubiquitous.15  

Like rule by law, but for different reasons, this political doctrine of the rule of law as a 
principle of constitutionalism is an ideal that is not capable of being fully realizable. Of 
undoubted value as a thought experiment and as an exercise that highlights the 
contemporary difficulties and trade-offs involved in trying to bring government under law, 
the problem is that, once it is removed from the confines of the seminar room, it is 
susceptible to use as an ideological weapon. The rule of law as a constitutionalist 
principle can often be used as an anti-governmental principle. It is commonly asserted in 
the name of individual liberty, but sometimes only at the cost of recognition of the 
importance of other public purposes. It serves considerably to enhance the status of the 
judiciary as constitutional guardians of rule order without acknowledging that today’s 
activist judiciary extends its responsibilities way beyond its assigned task under the 
doctrine of the separation of powers of adjudicating disputes under a framework of clear 
rules. The fourth variation is in common circulation but it is difficult to see how it is to be 
distinguished from the general theory of constitutionalism. And if so, does it not offend 
the principle of Ockham’s razor: Do not extend categories without justification? 

V. THE RULE OF LAW AS A POWER-BUILDING TECHNIQUE 

The four variations considered so far each have their strengths and limitations. The 
first, that the ancient concept — the rule of law as the rule of practical wisdom — has 
the undoubted merit of recognizing that the exercise of political power cannot be reduced 
to a simple rule formulation. It recognized that a regime without a basis in trust is 
unlikely to be effective and it suggests that, since we must place our trust somewhere, let 
us place that trust in the judiciary. The special claim made of the judiciary under this 
variant flows from its inherent weakness; possessing neither the power of the sword or 
the purse, the judiciary will always be, in the words of Alexander Hamilton, “the least 

                                                        
14 F. A. Hayek, The Constitution of Liberty, Routledge (London), (1960). 
15 Edward L. Rubin, Beyond Camelot: Rethinking Politics and Law for the Modern State, Princeton 
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dangerous to the political rights of the Constitution.”16 The judiciary is to be trusted 
because of its formal independence, its political weakness, and its claim to operate in the 
forum of principle. Notwithstanding these qualities, it is difficult to avoid the problem 
that placing our faith in the judiciary is an expression of an aristocratic or elitist principle, 
one that sits uncomfortably with the democratic aspirations of our age.17  

The second variation — government according to law — undoubtedly expresses a 
vital principle that provides the bedrock of all claims to constitutional government. The 
problem is that this is a necessary but not sufficient principle. If, as is often the case, the 
government can readily influence the legislature to ensure the enactment of legislation on 
the government’s terms, then the rule of the law simply reflects a principle of legislative 
supremacy. It may express a democratic aspiration — law as majority will — but it 
may do so only by undermining the idea that there is something special about 
rule-governed ordering. 

The third variation — rule by law — involves recognition that there is something 
special to rule-governed behavior. It is an essentially formal concept, one that expresses the 
key value of individual liberty. It is, however, a liberal aspiration that all regimes find 
difficulty in adhering to. It is because of this third variation’s intrinsic limitations as a formal 
concept, that the fourth variation extends the analysis of rule by law to the institutional frame 
of government. Here, the problem is that this fourth variation is hardly distinguishable from 
a general liberal political theory of constitutionalism: The rule of law as the rule of rules 
amounts to an expression of the general doctrine of the separation of powers. 

The final variation to be considered has certain affinities to the principle of 
constitutionalism but it approaches its concerns from a slightly different perspective. 
Rather than asserting the vital moral importance of the rule of rules, of equality before the 
law, and of the merits of institutional checks and balances, the fifth variation examines 
the rule of law not as a method of limiting power but as a means of enhancing it. It begins 
by acknowledging the fact that the governing relationship involves an ineradicable power 
relationship. But rather than trying to moralize about this relationship by asserting the 
moral importance of the values of constitutionalism, it seeks to demonstrate how rule 
compliance not only limits but is also able to enhance the power of rulers. 

In this variation, the critical question to ask is: Why do rulers — to the extent that 
they do — comply with the rules? The answer would appear to be that people restrain 
themselves “either when they are in the grip of moral norms or when they anticipate the 
advantages of self-restraint.”18 Rather than assume the authority of legal norms in this 

                                                        
16 James Madison, Alexander Hamilton & John Jay, The Federalist (1787–88), edited by Benjamin Fletcher 

Wright, Belknap Press (Cambridge), (1961). 
17 On which theme, see Ran Hirschl, Towards Juristocracy: The Origins and Consequences of the New 

Constitutionallism, Harvard University Press (Cambridge & London), (2004). 
18 Stephen Holmes, Lineages of the Rule of Law, in José María Maravall & Adam Przeworski eds. 

Democracy and the Rule of Law, Cambridge University Press (Cambridge), at 24 (2003). 
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sphere of governing, as the literature on the rule of law tends to, we should instead focus 
on the perceived advantages of self-restraint. In particular, we should examine the 
conditions under which office-holders might come to regard rule constraints as 
power-enabling. 

One key principle, argues Stephen Holmes, is that of deniability: “Shedding 
responsibilities, downsizing goals to match capacities, is a prudent step for the most 
Herculean of…rulers.”19 Control is enhanced, especially in the typical political situation 
in which problems appear intractable, where office-holders can deny responsibility. 
Viewed from this perspective, many of the nostrums that underpin the principle of the 
rule of law are cast in a different light. The continuous differentiation of governmental 
tasks —  such as differentiation between executive and judicial tasks, or between 
law-finding (for judges) and fact-finding (for juries) — is a means of maintaining 
authority. To defend against external threats, rulers provide a military establishment and 
to defend against internal threats they provide a judicial establishment. The 
institutionalization of political power and the establishment of rule-based governmental 
procedures are, in short, methods of maintaining and enhancing governmental authority. 
Constraints on power generate power. More precisely, constraints on discretionary power 
generate political authority.  

Governments rule by means of law because, by maintaining such rule-derived 
expectations, they foster the allegiance of their citizens, which is, in turn, 
power-generating. Governments bind themselves to respect constitutional rules largely 
from self-interest, and they do so only when conditions exist that make constitutional 
rules self-enforcing. That is, to the extent that rule of law values are maintained, it is 
because they are perceived by the governors as well as the governed as prudential 
necessities rather than as universal moral values.  

In this fifth variation, the rule of law remains to be understood — like the fourth — 
essentially as an aspect of the political theory of constitutionalism. But once 
constitutionalism is conceived to be a practical working principle of government rather 
than some universal moral aspiration, the central issue ceases to be that of achieving 
consensus amongst the citizenry on the moral authority of the principle. Instead, the 
challenge of constitutionalism becomes that of establishing an institutional arrangement 
with the potential to establish a system of countervailing powers such that it is able to 
function in a way that bolsters mutual respect for the rules. The values implicit in the rule 
of law become effective only when the rules are somehow perceived as being able to 
operate in a self-enforcing manner. 

Consider, by way of example, the British case. In the Glorious Revolution of 1688, 
the English aristocrats overthrew a monarch that was seeking to introduce a program of 
absolutist modernization in government. By doing so, they provided the conditions under 

                                                        
19 Id. at 26. 
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which a parliamentary state could evolve. This parliamentary state acquired controls over 
the fiscal powers of the monarch, formalized the principle independence of the judiciary, 
and established institutions such as the Bank of England that could operate at arms-length 
from the government of the day. Contrary to the belief that such institutional checks 
would lead to a regime of limited government, these developments created the stable 
conditions in which investors were willing to lend government greater amounts of capital 
and permit a strong fiscal-military state to evolve.20 Some studies even argue that the 
system of government by law that evolved in 18th century Britain provided the essential 
constitutional foundations that underpinned the industrial revolution and the growth of the 
British Empire.21 The general point here is that a sense of the rule of law evolves only 
once the institutional rules of the political game are recognized by the key actors as 
self-reinforcing co-ordination rules. The rule of law, understood as a series of 
constitutional checks and balances, is instituted at the moment when a system of 
government has evolved to the point that is able to sustain its continuing momentum only 
by recognizing the necessity of adhering to the basic rules of the political game. 

CONCLUSION 

The concept of the rule of law means many things to many people. Sometimes it is 
used in a purely rhetorical manner, one of those grand but largely meaningless phrases to 
which no one can have an objection. Sometimes it is deliberately used as an ideological 
device, as when a speaker seeks to promote a particular political ideology but hides 
behind the façade of this ostensibly neutral formulation. Most often, perhaps, it is used in 
an ambiguous and confused manner, as a vague gesturing in favor of certain important 
legal values that are being undermined, though without the speaker properly presenting a 
thorough case for reform. In all these respects the phrase hinders as much as it aids 
understanding. In this presentation, my objective in this paper has been to try and make 
sense of the various claims that circulate under the rubric of this general concept in the 
hope that if we get greater clarity of meaning by those who use the phrase we might be 
able to speak more precisely about the sort of reforms that might be needed to improve 
the workings of a system of government that aspires to call itself a constitutional order or 
a law-respecting regime. 

                                                        
20 John Brewer, The Sinews of Power: War, Money, and the English State, 1688–1783, Knopf (New York), 

(1989). 
21 See e.g. Douglass C. North & Barry R. Weingast, Constitutions and Commitment: The Evolution of 

Institutions Governing Public Choice in Seventeenth-Century England, 49(4) Journal of Economic History, 
803 (1989).  
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