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Abstract  This article begins explaining the Aristotelian reduction of rhetoric to 
persuasion, which came to determine Western tradition until modern times. To 
understand Aristotle’s methodology the author then wants to discuss the concept of 
enthymeme, the “rhetorical syllogism,” in Aristotle’s own words. In order to try a 
realistic critique on the Aristotelian rhetoric, more adequate to a rhetoric of modern law, 
the author will suggest three epistemological points of departure, three theses, and the 
three levels of rhetoric that support them. 
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INTRODUCTION 

This article deals with the three basic theses that define the rhetorical way of thinking, 
which I call realistic rhetoric, applied to philosophy and philosophy of law. For 
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philosophers whose anthropology is ontological, evident truths in knowledge and ethics 
are there to be literally “discovered,” “unveiled,” and this will merely depend on method, 
that is, on the competence of the approach, for which language is nothing but a means, it 
carries an intrinsic meaning. I will try to expose a rhetorical perspective, for which there 
is no access to objects beyond language, which is the sole conventional environment, 
arbitrarily built by temporary, mutable, self-referent, and unstable agreements. 
Nevertheless, this comes without any concession to subjectivism or objectivism. While 
suggesting that Aristotle’s prestige changed the meaning of rhetoric in Western cultural 
tradition, the author will also propose a form of rhetoric that seems, to me, closer to its 
original meaning in ancient Greece and also more adequate to the understanding of 
contemporary law. A 500-page book about this is unfortunately only available in 
Portuguese. 

I. THE ARISTOTELIAN REDUCTION OF RHETORIC TO PERSUASION 

The aims of this article are indicated by the summary and abstract above. The author 
will begin with the rise of analytical rhetoric, due to Aristotle’s work. 

Aristotle begins his intellectual life in the context of a debate between Plato’s 
ontology and the sophists’ rhetoric. Despite being a disciple of Plato, admitting that the 
aim of philosophy is truth and that its method focuses on necessary demonstration, 
Aristotle recognizes the importance of thinking about the opinionative ambit of human 
experience, the doxa, for which Plato did not seem to care much.1 Aristotle pays 
attention to the democratic relevance of opinion, ways of thinking which are accepted by 
all, by the majority, by the wise, and becomes less averse to rhetoric. 

He tries to give a more systematic treatment to rhetoric and, consequently, to its core, 
the concept of enthymeme; according to him, the enthymeme is a technique that comes 
from dialectics and is transposed to rhetoric, for Aristotle’s dialectics is to be seen more 
as an argumentative technique than as a theoretical science, or episteme, since its field is 
not truth. Rhetoric resembles dialectics, on one side, and the sophistic arguments, on the 
other. In other words, rhetoric takes care not only of what is persuasive, but also of what 
seems to be persuasive, for “what makes a man a ‘sophist’ is not his faculty but his moral 
purpose.”2 So the problem is ethical and Aristotle will try to separate the “good 
persuasive rhetoric” from the “sophistical competitive cheating.” 

In a definition which explicitly tries to avoid being tautological, Aristotle presents the 
syllogism as “an argument in which, if certain statements are presupposed, something 
different from those presuppositions necessarily comes out of them.”3 Syllogisms are 
                                                        

1 Renato Barilli, Retórica (Rhetoric), Editorial Presença (Lisboa), at 21 (1985). 
2 Aristotle, Rhetoric, book 1, in The Works of Aristotle, translated by W. Rhys Roberts, Col. Great Books 

of the Western World, Encyclopaedia Britannica (Chicago), Vol. 8, at I, 1, 1355b, 15–17 (1990). 
3 Aristotle, Topic, in The Works of Aristotle, translated by W. Rhys Roberts, Col. Great Books of the 

Western World, Encyclopaedia Britannica (Chicago), Vol. 8, at 110a, 25–27 (1990). 
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classified as apodictic, dialectical, eristic, and the enthymeme is called the rhetorical 
syllogism. 

Putting ethics at the root of the debate, Aristotle takes the platonic distinction between 
rhetoric and philosophy as a point of departure.4 He considers the sophistic impure 
exactly for bringing rhetoric into philosophy, confusing them. Isocrates, the rhetor, for 
example, presents himself as philosopher. Plato warns against the bad use of rhetoric, the 
danger that an eloquent quibbler represents, when he concentrates his work on persuasion 
while understanding truth to be impossible.5 And Aristotle, as already said, was educated 
under the influence of Plato, who considers rhetoric a minor subject in comparison to 
philosophy. This opinion, however, does not seem to have been unanimous in ancient 
Greece, where some took rhetoric as the citizen’s “highest spiritual occupation.”6 
Concerning epistemology, “Rhetoric, as the study of contingency, was…opposed to any 
elaboration of knowledge which was dependent upon the use of absolute categories of 
reason or necessity.”7 It is in polemicizing with the pupils of Isocrates that Aristotle 
begins to study rhetoric and his rhetoric course attracts Athens’ youth to the point of 
causing Isocrates concern.8 Nevertheless, Aristotle agrees with the sophistic as to the 
necessity to place rhetoric in the group of human studies, which should compose the 
citizen’s formation. 

The political problem is also important in the historical process that led to the 
prevalence of truth and philosophy over rhetoric and argument. Some philosophical 
tendencies, like skepticism, historicism, and humanism, which inform the rhetorical 
perspective, seemed to excessively encourage freedom; already in Aristotle’s time there 
came to be an “implicit restriction of the choices available to the rhetoricians who were 
later faced with the decline of all forms of democracy and the extreme contraction of the 
public domain of politically significant speech.”9 

Aristotle shows the influence of Plato’s holistic in his Rhetoric, for he is always 
concerned with the ethical dignity of all forms of knowledge, like philosophy and 
dialectics, and even sophistic, somehow making concessions to the latter through the 

                                                        
4 Plato, Laws, in The Works of Plato, translated by J. Harward, Col. Great Books of the Western World, 

Encyclopaedia Britannica (Chicago), Vol. 6, at XII, 949b (1990). 
5 Plato, Gorgias, in The Works of Plato, translated by J. Harward, Col. Great Books of the Western World, 

Encyclopaedia Britannica (Chicago), Vol. 6, at 452 (1990). 
6 Friedrich Nietzsche, Rhetorik — Darstellung der antiken Rhetorik (Rhetoric — Presentation of the 

Ancient Rhetoric), Gesammelte Werke (Complete Works), fünfter Band, Musarion Verlag (München), at 
285–319 & 288–290 (1922). 

7 Peter Goodrich, Rhetoric as Jurisprudence: An Introduction to the Politics of Legal Language, 4 
Oxford Journal of Legal Studies, 88 & 99 (1984). 

8 Antonio Tovar, Introducción a la Retorica de Aristoteles (Introduction to the Rhetoric of Aristotle), in 
Aristoteles, Retorica (Rhetoric), Institutos de Estudios Politicos (Madrid), at V-XLVIII (1971), refering to 
Gorgias’ texts which have reached our times, like Helen’s Eulogy and Palamedes’ Defense. 

9 See Goodrich, fn. 7 at 105. 
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study of rhetoric and the enthymeme.10 Although affirming that it is not possible to 
elevate it to the level of philosophy, perspectives that he opposed by the criterion of truth, 
he tries to separate good and bad rhetoric, allowing and legitimating the former. 

And his example of bad rhetoric is precisely the forensic, whose arguments are the 
most sophistical and fragile of the three forms of rhetoric (besides the deliberative or 
political, and the panegyric or laudatory genres), destined to move the spectator’s 
emotions, manipulate proofs, and win at any costs. It is to be noticed that, in spite of his 
apparent aversion to lawyers, he maintains that judicial rhetoric is an important part of 
rhetoric, also legitimating it as a field of study and action. 

Aristotle’s view of the enthymeme as an art of syllogism was not unanimous in 
Antiquity either. The syllogism was also seen as a line of thought associated with logical 
rigor and other ways to achieve truth, while the enthymeme expressed arguments and 
aimed at persuasion. And this formal separation in two different genres seems to have had 
larger weight in the Western tradition, having been observed by Anaximenes, Cicero, 
Quintilian, Augustine, and many others. In Quintilian the enthymeme is defined by its 
form as an incomplete syllogism.11 With that preponderance of the formal sense, the 
definition of the enthymeme as a kind of argument, which persuades in spite of its 
absence of necessity and logical certainty, is put aside in a context of progressive 
formalization in the study of rhetoric. The material and formal senses, however, remain 
perfectly compatible. 

So, in order not to be confounded with the sophists, Aristotle tried to permanently 
bind rhetoric and ethics, an ethic of the good, in which sincerity was to play a decisive 
role. For that his strategy was to put persuasion as the goal of rhetoric, whose means were 
pathos (πάθος), logos (λόγος), and ethos (έθος), a path that would guide and shape all 
rhetorical terminology of times to come. 

Pathos means passion, emotion, sentiment. The concept is then linked to any form of 
pain or joy, through which a person is so affected that her judgments and decisions would 
be completely different without the interference of those feelings. The speaker shall use 
the pathos of his discourse to control the emotions of the audience, as well as his own. 
Nowadays, the adjective “pathetic” in Western languages (in English: ridiculous, inflated, 
exaggerated, wretched…) always carries a pejorative meaning, as if it would necessarily 
be excessive: the difference between pathos and bathos (ßάθος) was lost in the porosity of 
language. Therefore, pathos is often viewed as an incompetent, failing attempt to attract 
emotional sympathy; but originally this inappropriate amount of feeling turned pathos to 
bathos, when proportionality was not reached and the sublime became vulgar. 
Etymologically more faithful would be the adjective “bathetic,” which has not prevailed. 
                                                        

10 See Tovar, fn. 8 at XVII–XXXI. 
11 Marcus Fabius Quintilianus, Institutionis Oratoriae, Liber XII, at 5–10, 1f., 5–14–1 and 5–14–24. The 

citations refer to the bilingual edition from H. Rahn (Hrsg.), Ausbildung des Redners (Education of the 
Orator), Vol. I, Wissenschaftliche Buchgesellschaft (Darmstadt), at 547, 651 & 661 (1988). 
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The Greek word logos, now translated as “reason” or “knowledge,” originally meant 
“word” and “language.” It shall be noticed that Aristotle called the study of deductive 
thinking “analytics” and not “logic,” which rather designated the art of argumentative 
dispute; for him it is analytics and not logic that is opposed to rhetoric. Logos concerns 
the core of the argument, its independent content (what is said), disregarding the figure of 
the orator (who says) and his art in delivering the speech (how it is said). 

Etymologically, the word ethos seems to have been a result of the development of two 
Greek words, which had a similar but not identical meaning, namely one equivalent to 
“custom,” “use,” or “habit” (έθος, ethos), and another that could be translated as 
“character” or “way of thinking” (ήθος, ěthos). Those two social and personal meanings 
can still be perceived in the modern word “ethics.” Ethos denotes a set of personal 
characteristics that results from social customs and is recognizable in appearance, gesture, 
posture, gaze, and body movement. At first used in a more physical sense, the word 
designates the place one uses to live, where one is accustomed to be, and could even be 
applied to the environment of animals (their habitat); then ethos develops to describe 
manners, customs, uses, modes, personal and social forms of human behavior. The 
metaphor develops into the somewhat different meanings of character or mood, a more or 
less permanent set of qualities, tendencies to certain attitudes, as when we speak of a 
dreamy, melancholic, or choleric ethos (temperament). 

II. ARISTOTLE’S CONCEPT OF ENTHYMEME 

Perhaps because of the astonishment before this human ability to speak, rhetoric 
appears associated with myth.12 The oldest references on the study of rhetoric come from 
Sicily, with Corax and Teisias (the fifth century B. C.), whose attention is mainly directed 
to forensic eloquence, where we may also find the first mentions of the concept of 
enthymeme. Later on the sophists, among them Gorgias, brought more refinement to 
rhetoric and, “…in spite of the overall effect, with its heavy and sometimes naive tone, 
producing an impression of something archaic…”13 There is already a tradition behind 
that Gorgianic oratory, building the Greek conception of rhetoric as a branch of 
knowledge. The interest of Aristotle in Rhetoric set forth the old tradition and his 
influence put rhetoric in the trends of Western culture. This is why the relationship 
between enthymeme and rhetoric is one important aspect to be fleshed out, for the 
enthymeme, in Aristotle, is the “rhetorical syllogism.” 

Aristotle considers the classification of enthymemes into first, second, or third order 
insufficient, according respectively to the lack of the major premise, of the minor premise 
or of the conclusion, a more common definition until today. But he also mentions the 
advice of maintaining in silence one of the premises or the conclusion as a persuasive 

                                                        
12 See Nietzsche, fn. 6 at 290. 
13 See Tovar, fn. 8 at XI. 
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strategy; so the idea of the formal structuring of the enthymeme is maintained, which 
does not express the syllogism in its entirety, but suppresses what is obvious or very 
well-known to the listener. The enthymeme presupposes that the audience knows and 
agrees with the silenced premise or conclusion: “Dorieus won the Olympic games, 
Dorieus won a crown” lacks the major premise, because everyone knows that the prize of 
the games is a crown.14 What will be formulated and what will be silenced depends on 
the concrete situation. As already mentioned, the Aristotelian concept is not incompatible 
with this formal one, he just tries to go beyond the form and understand how it is possible 
to leave implicit essential parts of the argumentation process and how this works so well. 

The enthymemes may leave parts unspoken because their content are catalogues of 
topoi, ethical commonplaces that underlie the communication in a given context, 
dominant opinions, endoxa. So Aristotle lists some of the topoi which usually base the 
enthymemes: employment of oppositions and equivalences of terms (antonyms and 
synonyms), comparison, differences in degree, previous experiences, polysemy, 
ambiguities, generalizing judgments of value and so on. 

He enumerates twenty-eight of those points of view and brings several examples of 
enthymemes that express those topoi.15 Conclusion starting from the opposite: “courage 
is good, because cowardice is bad”; conclusion coming from the implication between 
complementary concepts: “if it is good to learn rhetoric, then it is also good to teach 
rhetoric”; conclusion from a judgment about the stronger or larger, extended to the 
weaker or smaller: “if not even the gods know everything, less still do men” (variants of 
this enthymeme are “the one who can the plus, he can the minus,” and, “the one who 
cannot the minus, he cannot the plus,” much employed in forensic argumentation); and 
statement based on authority: “the soul is immortal because the great philosophers have 
affirmed so.” 

Aristotle expressly says that the enthymeme is the nucleus of the art of persuasion and 
thus the central object of rhetoric. The enthymeme shows that rhetoric is a counterpart of 
dialectics: As well as the dialectical conclusions, which also come from the endoxa, the 
enthymeme takes care of that which does not necessarily follow from the invoked premises.    

To facilitate the recognition and the construction of arguments, Aristotle builds a 
theory of the enthymeme, a topic inside the Rhetoric, besides the one included in his 
Topic itself. To find and to build enthymemes is one of the most important functions of 
this knowledge (“to discover thoughts which would be more adapted to the aim intended 
by the speaker”), the eloquence (“to mean or intend to convince and persuade, provoking 
delight”).16 
                                                        

14 See Aristotle, fn. 2, at I, 2, 1357a, 15–20. 
15 See Aristotle, fn. 2, at II, 23, 1397a, 10–30. 
16 In the beginning of the 19th century in Recife, Brazil, Frei Joaquim do Amor Divino Caneca, Tratado 

de Eloqüência, Obras Políticas e Literárias (Treatise of Eloquence), Vol. I, collected by the Comendador 
Antonio Joaquim de Mello, Typographia Mercantil (Recife), at 65 (1875). 
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In his Topic, Aristotle had already placed the concept of the dialectic syllogism, based 
on universally accepted premises (endoxa), different from the apodictic syllogism, based 
on evident, unquestionable premises and conclusion. The dialectic syllogism, sometimes 
called epiquirem, although less inexorable than the apodictic syllogism, is demonstrable, 
contrary to the enthymeme, which is persuasive. He also clearly separates the enthymeme 
from the eristic syllogism of the sophists, which is based on “false” premises or arrives at 
“false” conclusions. Notice the importance of Aristotle’s conviction about the possibility 
of truth, which is always on the horizon. So the enthymeme, studied later, does not get 
mixed up with those other forms of syllogism. 

For Aristotle, the discursive ways of persuasion are separated into technical and 
rhetorical. The technical ones concern the ethos (presentation of the speaker’s character, 
giving credibility to his words), pathos (that consists in waking up emotions in the 
listeners), and logos (the objective argumentation). He makes an analogy, concerning the 
rhetorical discursive ways of persuasion, with the methods employed by science and 
dialectics, also finding the induction (epagogé) and the deduction (syllogismós). Thus, the 
corresponding rhetorical ways are the paradigm (called “rhetorical induction”) and the 
enthymeme (deductive, called “rhetorical syllogism”). 

Thus, inside Aristotle’s Rhetoric, a topical or material classification of the 
enthymemes may be tried. 

First group: enthymemes that have the probable for a base, that which could and can 
happen in a different way from what has indeed been verified, that is, events which are 
neither necessary nor impossible. It is the domain of the contingent. But it is not 
contingency in its absolute sense: The rare and merely casual, which are contingent, do 
not come up here. The probable happens in most of the cases, almost always, it is 
relatively stable, in a certain way permanent and not arbitrary. The argument seems 
verisimilar to all, to most of the people, or to the wiser ones. 

Second group: The paradigmatic enthymeme receives its persuasive force from 
examples. Those examples are added to other ones by likeness and then, through 
induction, to the conclusive general form. Here the generalized consequent is less sure for 
the receiver of the message than the already known and accepted antecedent — the 
paradigmatic example. An example from Aristotle: Dionysius aims at tyranny because he 
is forming a bodyguard, for Peisistratus became a tyrant as soon as he got his bodyguard 
and this was also the case with Theagenes at Megara.17 It is concluded that, when he 
builds a bodyguard, the king intends to be a tyrant. 

In order to be more effective, Aristotle advises that the initial example should be a 
real fact, because people in general are inclined to accept that events from the past will 
take place again in the future; but real examples may be difficult to find and this is not a 

                                                        
17 See Aristotle, fn. 2 at I, 2, 1357b, 30–35. 
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necessary condition anyway. Thus parables and fables are rhetorically very useful.18 Of 
course it is not enough to contradict a paradigmatic enthymeme by pointing out a contrary 
concrete case, it is necessary to show that this opposite happens not in all but in most of 
the cases. 

Third group: enthymemes that rest upon signs or indications. If the sign constitutes a 
definitive and irrefutable indication of what it seems to attest, there would not rigorously 
be an enthymeme; this form of reasoning is present if a particular indication leads to a 
general object or if a general indication leads to a particular object. For instance, the 
relation between fire and smoke, that is not necessary. 

In short, Aristotle is convinced of the importance of rhetoric, recognizing that there 
are important human affairs, in which the truth of the apodictic syllogism required by 
Plato, even if it were desirable, has no place. Therefore, he tries to differentiate the eristic 
rhetoric of the sophists from his own, which would be characterized by persuasion, a 
genuine conviction obtained by the means of logos, ethos, and pathos and expressed 
through enthymemes. His rhetorical theory is normative and a realistic rhetoric of law 
takes a diverse direction. 

III. A REALISTIC CRITIQUE ON THE ARISTOTELIAN RHETORIC 

A. Three Epistemological Points of Departure 

1. Empiricism. — An empirical theory describes the past, as it appears to the person 
who describes the events. It is a more modest perspective, which is not free from 
divergences, though, mainly in what concerns its supposed characteristic of renouncing of 
value judgments by that description. On the other side, a normative theory concerns the 
future, to which it wishes to prescribe improvements — from the point of view of the 
author, of course — in order to establish rules and modifications to the social 
environment and the conduct of the people. A third variant, that may be called 
eschatological, strives towards an alleged objectivity of the past as an argument to predict 
the future, that is, by observing the rules that have governed the past, literally discover, 
unveil the rules, “social laws” that will govern the future. 

2. The Ideal Types. — Methodologically, this means to renounce universal concepts 
and the so-called correspondence approaches or “theories of knowledge.” We should not 
think that the three paths mentioned above (logos, ethos, and pathos) — or any other 
concepts — are clearly separated: They must be understood as ideal types (“Idealtypen” 
in the sense of Max Weber);19 in other words, they will never appear “pure” in reality. 
There can be no adequateness between the human beings’ always general thoughts and 

                                                        
18 See Aristotle, fn. 2, at II, 20, 1393a, 25. 
19 Max Weber, Wirtschaft und Gesellschaft — Grundriss der verstehenden Soziologie (Economy and 

Society —An Outline of Interpretive Sociology), J.C.B. Mohr/Paul Siebeck (Tübingen), at 3–20 (1985). 
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language, on one hand, and the always unique events of reality, on the other, for the 
“rational capacity” of the human beings’ has to face the real, individualized world 
through linguistic generalizations. 

Every event in reality is contingent, as Heraclitus taught. Researches on the human 
brain have shown that even attention and perception are highly selective processes 
conducted by the brain in face of uncontrolled circumstances.20 Thus, reality cannot be 
fully apprehended by a being whose conditions of knowledge necessarily lead to an 
abstraction of the contingent elements of the real events, a construction of genders, 
groups, and classes, that do not exist in the real world and which — here in Plato’s honor 
— may be called ideas, naturally without his ontological connotation suggested by the 
expressions “idea” (ίδέαι, idéai) and the Aristotelian “form” (εϊδη, eídê). 

3. A Non-Ontological Anthropology. — The anthropologist Arnold Gehlen suggests to 
divide all philosophical schools in two very broad groups according to their conception of 
mankind and its relations to language and the world: For the ones that take humans as 
“fraught” or “full beings,” evident truths in knowledge and ethics are there to be literally 
“discovered,” “unveiled,” and that will merely depend on method, that is, on the 
competence of the approach, for which language is nothing but a means; for the 
philosophers who consider humans “lacking beings,” there is no access to objects beyond 
language, which is the sole conventional environment, arbitrarily built by temporary, 
mutable, self-referent, and unstable agreements. 

Gehlen defines humanity by means of the specific characteristics of its language. 
Anthropology is to be understood as “the last chapter of zoology” and other animals are 
also capable of communication. But only human communication is language, for it 
detaches itself from the emitter of the message, which thus gains a sort of own identity, 
which the speaker cannot control. By this externalization of thought that also happens in 
and through language, only humans seem able to separate their own discourse from their 
individuality or subjectivity, like something different from themselves, as if the orator 
were at one and the same time also the receiver of the message. This seems to be one of 
the distinctive traits of human communication. 

This biological data leads to that important anthropological characteristic: Humans 
have no natural environment because their environment is their language skill, they must 
build their own world, literally a “fantasy,” their own representation as individuals and as 
social groups. This is why humans are “unready beings” (unfertige Wesen), eternally 
changing.21 

                                                        
20  See debates around “constructivism” like in Siegfried J. Schmidt, Der Diskurs des radikalen 

Konstruktivismus (The Discourse of Radical Constructivism), Suhrkamp (Frankfurt a.M.), (1987). 
21 Arnold Gehlen, Der Mensch — seine Natur und seine Stellung in der Welt (Man — His Nature and 

Place in the World), Aula-Verlag (Wiebelsheim), at 135 (2009). 
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B. Three Theses 

With those departing points in mind, three basic theses define the rhetorical way of 
thinking, which the author calls realistic rhetoric, applied to philosophy and philosophy of 
law. To name them the author was inspired by the Hellenistic philosopher Sextus 
Empiricus, whose writings always have the word “against” in their titles.22 

First thesis: against ontological philosophers and Aristotelian rhetoricians. Rhetoric is 
a form of philosophy that is opposed to the dominant ontological trend but not to 
philosophy as a whole. Ontological philosophers took hold of philosophy up to the point 
that even rhetoricians came to believe that philosophy consists in the search for truth and 
thus that rhetoric must be separated from philosophy. But if we abandon the concept of 
truth, rhetoric may well be seen as a form of philosophy. 

Second thesis: against ontological philosophers. Rhetoric cannot be reduced to a mere 
embellishment of the discourse — although this is one of its important functions — and, 
even less, to an anti-ethical ornament to fool the unwary — in spite of this also being one 
of its skills. In other words: Rhetoric neither cares solely for the beauty and seduction of 
words nor uses them as instruments to a “bad” ethic. On the other hand, rhetoric shall not 
be opposed to action, as if it would imply not only an “empty” (without any content) 
game of beautiful words, but also of lies and half-truths. Rhetoric surely generates and 
favors action. 

Third thesis: against Aristotelian rhetoricians. Rhetoric does not only consist of 
persuasion, of the study and the means of sincerely convincing through discourse, it 
reaches far beyond that. Not even the strategic rhetoric — that is only one of its species, 
as will be argued here — in which persuasion plays the most significant role, may be 
concealed to the persuasive methodologies. Among other means, which are strategic but 
not persuasive, rhetoric takes hold of authority, seduction, lies, enticement, and threats of 
harm. Naturally, also in what concerns the forensic rhetoric. 

The author will now try to explain those theses dividing rhetoric in three levels, 
obviously also ideal types. 

C. Three Levels of Rhetoric 

This tri-partition of the rhetorical perspective into material, strategic and analytical, 
has a long tradition and may be traced to ancient rhetoric, Friedrich Nietzsche and Ottmar 
                                                        

22 Sextus Empiricus, Against the logicians. Against the physicists (Adversus Mathematicos — M 
VII-VIII, M IX-X), in Selections from the Major Writings on Scepticism, Man & God. Edited with 
introduction and notes by Phillip P. Hallie, translated from the original Greek by Sanford G. Etheridge, new 
foreword and bibliography by Donald R. Morrison, Hackett Publishing Co., (Indianapolis-Cambridge), 
(1985). Against the ethicists (Adversus Mathematicos — XI). Translation, commentary and introduction by 
Richard Bett, Clarendon Press (Oxford) (1997). Against the grammarians (Adversus Mathematicos — I). 
Translated with an introduction and commentary by D.L. Blank, Clarendon Press (Oxford), (1998). 



2016]   THE REALITIES OF LAW ARE THE WINNING NARRATIVES  463 

Ballweg.23 
The first of the three ideal types into which the rhetorical approach is divided here is 

the material rhetoric, more or less what common sense and traditional ontological 
philosophy would call “reality,” the succession of unique and unrepeatable events in the 
flow of time, a linguistic phenomenon whose apprehension and constitution is inevitably 
rhetorical. 

A realistic and empirical rhetorical philosophy understands that reality is created and 
shaped by the winning narrative. This winning story is not necessarily based on 
consensus, let alone the “rational” consensus advocated by many philosophers, for it may 
also be obtained by other means. 

This material rhetoric does not only mean that human knowledge of the world is 
intermediated by the cognitive apparatus of human beings, as suggested by Kant’s pure 
forms, or even intermediated by language, as stated by more traditional linguistics, or 
hidden by language, as Heidegger puts it. It means that reality itself is rhetorical, for 
every perception and apprehension is literally created by language. The material rhetoric 
builds the environment of the human beings and the relationships between them by means 
of narratives, it provides the set of reports that constitute human existence itself; the 
concept wants to express that the very question about an ontological reality behind 
language does not make any sense, for humans are linguistically closed in themselves, 
prisoners in a universe of exclusively human signs and meanings. 

In this sense the material rhetoric is auto-referent: There is no external and objective 
instance to control language. A so-called psychopath may feel his behavior as confirmed 
by the world as a sane person does and only an external observer may distinguish them. 
And this “normality” of this external observer depends on the temporary agreement of a 
number of other individuals; as put by constructivist scientists, unsuspected of being 
rhetorical philosophers: “A madness that the majority of the people have in the same 
manner cannot be seen as madness.”24 

The rhetorical philosophy suggested here does not imply that reality is subjective, at 
least in the sense of depending on each individual, quite the contrary. The greater or 
lesser degree of “reality” of an issue will exactly depend on other human beings, on the 
                                                        

23 See Nietzsche, fn. 12 at 291, 294 and passim. Ottmar Ballweg, Phronetik, Semiotik und Rhetorik  
(Fronetic, Semiotic and Rhetoric), in Ottmar Ballweg & Thomas-Michael Seibert eds. Rhetorische 
Rechtstheorie. Festschrift für Theodor Viehweg (Rhetorical Theory of Law. In honor of Theodor Viehweg), 
Alber (Freiburg/München), at 27–71 (1982); Ottmar Ballweg, Analytical Rhetoric, Semiotic and Law, in 
Roberta Kevelson eds. Law and Semiotics, Vol. 1, Springer (New York), at 25–33 (1987); Pedro Parini, A 
metáfora do direito e a retórica da ironia no pensamento jurídico (The Metapher of Law and the Rhetoric of 
Irony in Legal Thought), Tese de Doutorado, UFPE (Recife), at 305 (2013). 

24 Gerhard Roth, Erkenntnis und Realität: das reale Gehirn und seine Wirklichkeit (Knowledge and the 
World: The Real Brain and Its Reality), in Siegfried J. Schmidt, Der Diskurs des radikalen Konstruktivismus 
(The Discourse of Radical Constructivism), Suhrkamp (Frankfurt a.M.), at 245 (1987): “Ein Verrücktsein, das 
die meisten Leute in gleicher Weise besitzen, kann nicht als Verrücktsein angesehen werden.” 
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possibility of the public or collective control of language. In this sense there are demons, 
black holes, quarks, superego, and premonitions. Those control rules of rhetoric are 
conditioned, circumstantial, changeable, and ambiguous, but the realistic rhetoric does 
not defend an arbitrariness of language. Language has a control function and exerts it by 
reducing complexity, therefore it cannot be wandering, under the will of each individual, 
it must present regularities; but, as already said, those regularities are highly variable, 
unpredictable, and built for the demands of the moment. 

So, the realistic rhetoric rejects the ontology of evident objects, but does not reduce 
the object to the subject, as do subjectivist philosophers; it identifies reality with language, 
which the subject does not dominate, for even individual thinking results of the collective 
production and control of language. A succession of events becomes a “fact” as a result 
of the winning story among the participants in the discourse, who are not necessarily 
“present,” for reality is also composed of past, victorious narratives gathered together. 
The “essence” of “real” events is therefore unknowable. 

The realistic rhetoric also turns away from any form of objectivism, scholastic, 
natural, moral, or scientific. There are no objective facts; the rhetorical analysis shows 
that solely reports are at stake. This does not change even in so-called “empirical 
evidences” such as the very existence of this text, of internal body processes, or of the 
tidal cycles. For example: If someone presents calculations to build a bridge, they are 
followed and the bridge remains standing, they are not followed and the bridge falls, it is 
very likely that the belief in the “truth” or “correctness” of these calculations becomes the 
winning narrative. Or when people say that it is “true” that Napoleon died on the island of 
Saint Helen, but this is not obvious or inevitable. If the strategic rhetoric, that is, interests, 
consensus, threats, lies, deceptions, truths, in short, all forms of human narratives — or 
rhetorical relations — constitute the “reality” of the winning stories in other directions, 
scientific descriptions and their empirical evidence can be completely defeated. 

Criticizing John Dewey, Bertrand Russell ascribes to pragmatism an idea that 
seems much similar to the idea of a material rhetoric and to the distrust of the concept 
of “truth”: 

But if truth, or rather “warranted assertability” depends upon the future, then, in so 
far as it is in our own power to alter the future, it is in our own power to alter what should 
be asserted. This enlarges the sense of human power and freedom. Did Caesar cross the 
Rubicon? I should regard an affirmative answer as unalterably necessitated by a past 
event. Dr. Dewey would decide whether to say yes or no by an appraisal of future events, 
and there is no reason why these future events could not be arranged by human power so 
as to make a negative answer the more satisfactory. If I find the belief that Caesar crossed 
the Rubicon very distasteful, I need not sit down in dull despair; I can, if I have enough 
skill and power, arrange a social environment in which the statement that he did not cross 
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the Rubicon will have “warranted assertability.”25 

The material rhetoric is thus reality, the ways by which human beings build their own 
environment through language and communication. It constitutes the very 
anthropological condition of the species, whose perception of the world occurs inside 
language, like anything relating to it, including the dialog with itself that constitutes 
thought. 

Augustine states that even without emitting any sound we talk while intimately 
thinking the own words in our mind.26 In the same direction Hannah Arendt says: 

    For nothing can be itself and at the same time for itself but the two-in-one that 
Socrates discovered as the essence of thought and Plato translated into conceptual 
language as the soundless dialogue eme emautō — between me and myself.27 

Thought is rhetorical, made of discourses that we tell our own selves. 
This implies that knowledge of the world cannot be obtained in isolation, contrary to a 

strong Western philosophical tradition, probably based in the certainties of mathematics 
that goes from Pythagoras to Descartes until this day. And not only knowledge, but the 
very account of “reality” is inter-subjective, for human beings know only concurring 
reports, their own and the ones told by others. So language has a function of control and 
exercises it by reducing complexity, which demands regularities with which people may 
agree, although those regularities are variable, conditioned, unpredictable, and built for 
the circumstances of the moment and progressively more difficult when the social 
environment is complex and differentiated. 

The analytical study of the material rhetoric seeks to describe how language 
constitutes reality, although common sense makes us believe that reality is independent of 
language. To the rhetorical philosophy here, language expresses the world of human 
beings, a collective solipsism that gives them their own autistic reality. Language turns 
ghosts, witches, quantum physics, and meteorology into reality and makes Pluto a planet 
or not, creates pulsing quasars, astrology, and the differences between animals and viruses. 
The concept of material rhetoric responds to the claim of presenting the rhetorical attitude 
as a philosophy, that is, an explanation about the constitution of reality. 

The decisions of the legal system are very important in the determination of this 
victorious discourse that constitutes the material rhetoric because they induce people to 
behave in a certain manner and threaten them with harmful consequences if they persist 
in affirming reports contrary to those decisions, although this possibility is always present. 
Coercive law strongly contributes to “make realities,” because the version of the law is 

                                                        
25 Bertrand Russell, The History of Western Philosophy — And Its Connection with Political and Social 

Circumstances from the Earliest Times to the Present Day, Routledge (London), at 780 (1993). 
26 Augustine, De magistro (The Teacher), translated by Angelo Ricci, Abril Cultural (São Paulo), at 294 

(1973).   
27 Hannah Arendt, The Life of the Mind: Thinking, Harcourt (New York/London), at 185 (1978). 



466 FRONTIERS OF LAW IN CHINA  [Vol. 11: 453 

very likely to become a winning version. 
The author could find an example in a modern law case to suggest that a legal fact — 

like every “fact” — is a discourse that seeks to express a certain perception of a given 
eventual context. And the legal proceedings, like the child’s play of the wireless telephone, 
and like life itself, consist of chains of narratives about other narratives. There we see 
how the real world is at the same time an empirical and a linguistic phenomenon or, as 
preferred here, rhetorical, and how language literally fabricates the real world and the 
human being itself. 

Imagine a car crash with people badly hurt or any other legally relevant criminal 
event, like a drunk driver. The police elaborate a narration about what they found on the 
spot, the police report, in which accounts of witnesses may be included, accounts that will 
differ from each other, due to heterogeneous perspectives and perceptions and so on. 

Then the Chief of Police receives this document and composes his own narrative, the 
so called criminal investigation, for which he may consider it important to hear the 
witnesses again, who, having gone some weeks or months since the experience, will tell 
different stories from the ones they themselves told the police on the spot of the accident. 
Next step, the criminal investigation is sent to the District Attorney, who will produce 
another story, the accusation or criminal charges — if he or she considers there is 
enough evidence of guilt — enriched by many other elements that were absent in the 
prior discourses. 

While the judge is elaborating his or her own narrative to process the indictment, after 
receiving the files of the case from the District Attorney, perhaps again many months later, 
he or she may well have other elements, hear witnesses, policemen, new arguments… 
When there are juries, many more differences will appear in the proceedings, when 
witnesses, police, attorneys, and lawyers will construct their versions in public. 

As to the “real” event, in the common sense attributed to the expression, nothing 
could ever be said, naturally, for there is no real event. 

The obstacle to the perception of this state of the art seems to be the inclination, 
almost a biological necessity of human beings for truth, the metaphor of all metaphors, 
the one that would eliminate the distance and perhaps the very difference between words 
and things, an anthropological impulse that would come from basic instincts of the 
species. 

Hence the domination of the ontological philosophies, philosophies that defend 
external criteria, put “in front of” the subject — so “ob”-jective — as patterns of 
reference to ethics and knowledge. Hence the forgetfulness (Vergesslichkeit) that 
language is a self-referent filter whose sole environment is language itself: 

When someone hides something behind a bush, searches for it right there and finds it, 
there is not much to praise in this searching and finding: That is what happens with the 
searching and finding of “truth” inside the circumscription of reason. If I fudge the 
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definition of mammal animals and I declare next, after inspecting a camel: Look, a 
mammal animal, with this some truth is sure brought to light, but it has a limited value, I 
mean, it is entirely anthropomorphic and does not hold a single point that is “true in 
itself,” effective and universally valid, independent from human beings.28 

Strategic rhetoric consists in the whole of knowledge and strategies chosen with the 
goal of conforming the material rhetoric; interfere on it by establishing directives to it, 
determining how it “ought to be” — or how it “should be” according to the speaker. This 
strategic rhetoric is literally made of methodo-logies, of theories about the methods, the 
methods that make the material rhetoric. The methodologies are then orientations to 
obtain goals, means to ends, and thus they are reflexive. The methodology of modern law, 
that is, the dogmatic knowledge for success in legal practices, does not escape the rule. 
Those strategies in “real law” can also be illegal and dominate over the narratives 
proposed by the government and its dogmatic, valid law, as it does in peripheral 
developing societies, where contra legem customs may play an important role. 

Methodology consists of strategies for the construction of methods, while the material 
rhetoric is its target and object of observation. This rhetorical dimension is also normative, 
pragmatic, and teleological. It observes how the material rhetoric has functioned, the 
successful strategies that work in it, and builds doctrines and theories (logias) in order to 
make certain views about the environment appear as “the world,” privileged narratives 
that obtain more belief and adherence than others. Efficacy is its pattern. 

And those methodologies can be taught; they encompass topics, theories of 
argumentation, and theories as to status, figures of language and style and, in the study of 
modern law, the doctrines of the legal dogmatic. They investigate which commonplaces 
(topoi) appear more frequently in discourse, which methods provoke this or that effect, 
how rhetorical enthymemes are worked on, which tactics, words, gestures, etc. produce 
the desired effects more efficiently. 

The analytical rhetoric has a different approach, for it aims at the material and 
strategic levels of rhetoric, emphasizing their interrelations as its object of focus. It 
extends the traditional bipartition of language into meta-language and object-language to 
a tri-partition that intends to stress the differences between the strategic and the analytical 

                                                        
28 Friedrich Nietzsche, Über Wahrheit und Lüge im außermoralischen Sinne (About Truth and Lie in the 

Extra-Moral Sense), in Friedrich Nietzsche, Nachgelassene Schriften 1870–1873 (Posthumous Writings 
1870–1873). Giorgio Colli & Mazzino Montinari, eds. Kritische Studienausgabe - in fünfzehn Bände (Critical 
Study Edition), Vol. I, Walter de Gruyter (Berlin), at 883 (1988): “Wenn Jemand ein Ding hinter einem 
Busche versteckt, es eben dort wieder sucht und auch findet, so ist an diesem Suchen und finden nicht viel zu 
rühmen: so aber steht es mit dem Suchen und Finden der ‚Wahrheit‘ innerhalb des Vernunft-Bezirkes. Wenn 
ich die Definition des Säugethiers mache und dann erkläre, nach Besichtigung eines Kameels: Siehe, ein 
Säugethier, so wird damit eine Wahrheit zwar an das Licht gebracht, aber sie ist von begränztem Werthe, ich 
meine, sie ist durch und durch anthropomorphisch und enthält keinen einzigen Punct, der ‚wahr an sich‘, 
wirklich und allgemeingültig, abgesehen von den Menschen, wäre.” 
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rhetoric — although they are both reflexive, that is, meta-languages — between the 
skills involved in changing reality and the more withdrawn and neutral knowledge of it. 
The analysis also intends to describe the situation of human knowledge itself, once theory 
of knowledge and science are also linguistic meta-agreement about a common linguistic 
environment that is also agreed about. 

As long as the analytical rhetoric seeks not only to study the material rhetoric but also 
the strategies that try to direct and control it, it avoids the confusion between strategies 
and analysis, a confusion that drives many legal theories to defend that law “is” what 
their authors think it should be or that it unfolds and progresses in a direction supposedly 
detected by them, caught in its fundamental essential rules. Those ways of seeing the 
world, no matter whether their defenders know it or not, do not contemplate, they intend 
to change reality; so they are strategic, not analytical. Certainly, they are legitimate, as 
long as they do not mix up those two entirely different perspectives. This troublesome 
confusion is likely to hinder communication, as it happens when it is said that a rational 
legal argumentation, by definition, has to be sincere, coherent, and based on the equality 
of all participants.29 

In other words, the relation between the first and the second levels of rhetoric form 
the target of observation of the analytical level. In the case of law, its analytical rhetoric 
studies the bonds between legal practices, the many methods through which law 
constitutes itself, and the theories about those methods, the doctrinal methodologies that 
compete in the explanation and molding of that practice. As it builds theories too, 
analytical rhetoric may be called a meta-theory, tentatively neutral empirical descriptions 
of the normative prescriptions through which legal doctrines try to influence the options 
that will constitute the material rhetoric of methods. 

It is important to insist upon this difference between the normative/prescriptive and 
the empirical/descriptive approaches in the study of law. The argumentation of the 
strategic rhetoric relies on circumstantial conditions of diverse capacities meant to 
influence other peoples’ behaviors, differences in power to obtain results, running from 
sincere, persuasive agreements and arguments of authority to fooling with lies and 
threatening with violence. The old, deceptive and misleading fame of rhetoric comes 
from this strategic facet, for its objective would not be truth or justice, but instead the 
leading of auditors to conducts desired by the orator. As mentioned in my second thesis 
above, this sophistical desideratum is very important, but rhetoric is not to be reduced to 
it. 

The realistic rhetoric thus combats relevant trends in tradition, as already said, 

                                                        
29 Robert Alexy, Theorie der juristischen Argumentation. Die Theorie des rationalen Diskurses als 

Theorie der juristischen Begründung (A Theory of Legal Argumentation: The Theory of Rational Discourse 
as Theory of Legal Justification), Suhrkamp (Frankfurt a.M.), (1983). 
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although also based in another old but marginal tradition. Through the concept of material 
rhetoric it intends to be a philosophy, describing how our environment is constituted by 
language and nothing but language. Considering its strategies only a part of rhetoric, 
although a very significant one, the realistic rhetoric contradicts its traditional ontological 
adversaries, to whom the knowledge of rhetoric serves only to embellish the discourse, to 
seduce and fool the unwise and innocent. Finally, with the analytical approach, including 
other ways of constructing discourses, like enticement, seduction, or threat, the realistic 
view follows some of the sophists and also keeps away from the dominant Aristotelian 
tradition of rhetoric as the wisdom of persuasion. Both ontological philosophers and 
Aristotelian rhetoricians fall in the metonymy of reducing rhetoric to its strategic level. 

CONCLUSION 

My thesis is that a realistic rhetoric must also consider alternative paths that a speaker 
may use to enforce his discourse, besides sincere convictions. It aims to investigate all 
strategies that occur in human communication and that have begun to be unveiled by the 
sophists, such as seduction, irony, lies, threat, simulation, concealment, hypocrisy, 
bluffing, etc. This is important, especially for philosophers interested in law, because it 
seems naive or at least idealistic to reduce legal reasoning only to persuasion, as do most 
contemporary argumentation theories. Our research group tries to detect and analyze all 
those possible strategies and figures that come across in juridical texts like statutes from 
the executive, judicial decisions, legislation itself, and more. 

The concept of rhetoric that the author defends, as Aristotle wanted, accepts that 
rhetoric also includes the study of the paths (όδoς), which are guided by requirements of 
sincerity and consensus. As already said, he clearly demands a convergence of rhetoric 
and moral virtue, making ethos follow virtue ( ρετή, arete) and prudence (φρόνησις, 
phronesis), even though the necessary character of this correlation was always questioned 
by the sophists. Just as Aristotle insists that rhetoric cannot be used without good ethics, 
contrary opinions may see rhetoric as a tool for any purpose. 

From antiquity to the present day the dominant view, both on the part of 
ontological philosophers and rhetoricians themselves, is that rhetoric has always been 
separated from philosophy, since the early days of Greek thought. In contrast, however, 
the separation that occurred — within philosophy — was between rhetorical and 
ontological perspectives. In other words, the appropriation of philosophy by ontologies, 
although clearly dominant, has never been unanimous. Many rhetoricians, from sophists 
like Gorgias and Isocrates to skeptics like Sextus Empiricus, saw themselves and were 
seen as philosophers. The very etymology of the word “philosophy” shows an ancient 
meaning: love (philo) of wisdom (sophia) and not of truth (alethea). Not to mention the 
clear bond between the words sophist and wise, to show how the mastering of rhetoric 
has always been seen as a form of wisdom. 



470 FRONTIERS OF LAW IN CHINA  [Vol. 11: 453 

This success of ontologies as a search and a defense of truth has several explanations 
and profound roots, which can be tracked, such as an atavistic need for security, from an 
anthropological point of view; the desire to control ethical diversity by the very 
successful idea of monotheisms — only my god is God — from a historical and 
political perspective; or the extraordinary mastery of a hostile nature by science, with 
regard to technique. It is not hard to imagine how formidable foes are those conceptions 
of safety, religion, and science. 
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