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Abstract  With its revival in recent years, rhetoric has provided a special perspective 
for modern people. If we take rhetoric as a framework to rethink democracy and rule of 
law, we may not only grasp a new understanding of them, but also gain more knowledge 
of the possible role of rhetoric in the contemporary world. We will find that rhetoric was 
closely related to democracy and rule of law, and is still fully accordant with ideas of 
democracy and rule of law in modern society. Moreover, rhetoric can provide 
intellectual support to these concepts. 
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INTRODUCTION 

Rhetoric has attracted more and more attention in recent years. A lot of prejudices 
have been overcome and the vital role of rhetoric as a legal method, especially as a theory 
of legal argumentation, has been fully confirmed. However, this is far from enough to 
reach a complete understanding of rhetoric. As a comprehensive philosophy, rhetoric has 
greatly contributed to many fields such as ontology, epistemology, and methodology. Its 
notion of reasonableness updates the idea of justice, providing an unusual way and 
perspective for modern people to know and arrange social life, while its theory of speech 
provides support of method to help people reach a consensus and coordinate acts.1 
Therefore, it is necessary to revisit democracy and rule of law from the perspective of 
rhetoric in order to reach a new understanding of democracy and rule of law, and to 
explore the possible contribution that rhetoric may make to democracy and rule of law. 

History is a mirror and also a treasury of wisdom. One must go back to history if one 
wants to get a complete, true understanding of rhetoric and its possible role in modern 
society. 

I. RELATIONSHIP AMONG RHETORIC, DEMOCRACY, AND RULE OF LAW IN HISTORY 

It is generally accepted that sophists, who were the first teachers in history, created 
rhetoric. In the second half of the fifth century B. C., particularly in Athens, the word 
“sophist” came to denote a class of mostly itinerant intellectuals who specialized in 
teaching rhetoric, speculated about the nature of language and culture, and 
employed rhetoric to achieve their purposes, generally to persuade or convince others. It 
is said that sophists deliberately went to Athens because there were quite a lot of 
employment opportunities due to a special arrangement in the Athenian political and legal 
system. 

A. Democracy in Polis 

Until now, people believe that the “invention of democracy and political rule, and 
then the tradition of governing by means of political debate among citizens, has its roots 
in the practices and thought of the Greek polis and the ancient Roman republic.”2 It 
shows that ancient Greek deemed the freedom to speak as the most important element of 
democracy. At that time, the Greeks designed a set of systems to make sure that all 
citizens could equally participate in public affairs. They drew lots to decide who was 
going to take public position and made decisions on public issues by majority. During the 
process of decision-making, citizens did not passively hear bills and vote by a show of 
hands; they could actively deliver speeches and engage in debates to affect the voting 

                                                        
1 Ernesto Grassi, Rhetoric as Philosophy: The Humanist Tradition, translated by John Michael Krois & 

Azizeh Aodi, Southern Illinois University Press (Carbondale and Edwardsville), at 99 (2001). 
2 Bernard Crick, Democracy: A Very Short Introduction, Oxford University Press (Oxford), at 13 (2002). 
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result. When the ecclesia — the supreme authority, was making decisions, free speech 
and debate were key stages. Citizens would vote on the resolution of problems after the 
speeches and debates. Once the resolution was passed, the decision-making process was 
accomplished.  

According to this ritual, making speeches and debating were major ways for citizens 
to engage in politics. The people who often addressed the ecclesia and council were 
called rhētōr, a role similar to the modern politician. For this reason, rhētōr also means 
politician, and this meaning is more popular in actual usage.3 This made eloquence a 
necessary requirement for a Greek politician. From Solon, to Pericles, to Demosthenes, 
all of these political stars were eloquent. Aristophanes once described Pericles’ address to 
the public as thunder, lightning, and “a terrible thunderbolt on the tongue.” 

In this sense, Demosthenes once said, “For what else should envoys be held 
accountable if not their speeches?”4 Under this system, citizens who were good at “using 
language in an attractive and pleasant way,” which “resulted in obvious affect to the 
public’s world view by speech in such fields like politics, law or other public affair,” 
could always distinguish themselves and gain prestige and status.5 In classical Greece 
and Rome, it was both a duty and an honor to engage in public affairs. In order to build 
people’s capacity to take part in democratic politic, rhetoric had always been a 
compulsory course that young people took as one of three or seven liberal arts.6 

The first sophists prepared Athenian males for public life in the polis by teaching 
them how to debate through the art of rhetoric. The sophists’ rhetorical techniques were 
extremely useful for any young nobleman looking for public office. Even though Athens 
was already a flourishing democracy before their arrival, the cultural and psychological 
contributions of the sophists played an important role in the growth of Athenian 
democracy. Sophists contributed to the new democracy in part by espousing expertise in 
public deliberation, the foundation of decision-making, which allowed, and perhaps 
required, a tolerance of the beliefs of others. This liberal attitude would naturally have 
made its way into the Athenian assembly as sophists began acquiring increasingly 
high-powered clients.7 Continuous rhetorical training gave the citizens of Athens “the 

                                                        
3 LI Shangjun, 表演文化与雅典民主政治—— 以政治演说为考察对象 (Performance Culture and Athenian 

Democratic — Taking Political Speech as Objects), 5 世界历史 (World History), 96 (2009). 
4 Demosthenes, Demosthenes Speeches 18 and 19, translated by Harvey Yunis, University of Texas Press 

(Austin), at 170 (2005). 
5 LIU Yameng, 西方修辞学史 (History of Western Rhetoric), Foreign Language Teaching and Research 

Press (Beijing), at 41 (2008). 
6 Michael H. Frost, Introduction to Classical Legal Rhetoric: A Lost Heritage, Ashgate Publishing Ltd. 

(Hants), at 3 (2005). 
7 Rosamond Kent Sprague eds. The Older Sophists, Hackett Publishing Company (Indianapolis), at 32 

(2001). 
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ability to create accounts of communal possibilities through persuasive speech.”8 This 
was extremely important for democracy as it gave disparate and sometimes superficially 
unattractive views a chance to be heard in the Athenian assembly. 

B. Judicial Supremacy in Classical Greek Rule of Law 

We may be easily led to a negative conclusion if we evaluate rule of law in classical 
Greece according to modern criteria. However, if we take the classical Greek’s point of 
view, we may realize that they were practicing a rule of law different from modern times. 
If we say the modern rule of law is based on positive laws, we can say that the classical 
Greek rule of law was based on natural law. At that time, naturalism dominated people’s 
minds. People believed that power is justice. The power included both physical and 
intellectual power, one of which is language proficiency.9 According to this belief, 
classical Greeks made special arrangements in their legislative and judicial system, with 
the emergence of rhetoric. 

As for legislation, Greek law, as a whole tends to be vague though they began to draft 
laws very early. This might be due to undeveloped legislative skills, or because they 
wanted to save more room for justice. It is said that Solon intentionally made statutes 
vague in order to enhance the power of the popular courts. This arrangement left the 
judiciary more room for discretion and made it the actual master of law.10 Having a lack 
of clear and specific regulations, and a lack of awareness of evidence preservation, judges 
decided cases mainly according to the statement and argument of the parties. During 
debate, judges cared more about which party could better claim its rights, and whose 
expression was more persuasive. The whole forensic argument tended to emphasize 
unlawful factors and ignore legal ones.11 Sometime, as long as the speech was wonderful 
enough, even if it had nothing to do with the issue, the speaker could still win the case. In 
this sense, people believe sophists had great influence on the early development of law, as 
the sophists were the first lawyers in the world. Their status as lawyers was a result of 
their highly developed skills in argument.12 Pound even said Greek thinking about law is 
the thinking of philosophers or of orators, not of jurists.13 

As for the judiciary, it was much more active than modern times. Most modern 
                                                        

8 Susan C. Jarratt, Rereading the Sophists: Classical Rhetoric Refigured, Southern Illinois University 
Press (Carbondale and Edwardsville), at 98 (1991). 

9 The classical Greeks named themes in speech as Topoi, whose original meaning is battlefield, maybe 
because they noticed that speech could be used for campaign and contest.  

10  Plutarch, Plutarch’s Lives, Vol. 1, translated by Bernadotte Perrin, Macmillan Co. (New York), at 453 
(1914).  

11 George Miller Calhoun, Introduction to Greek Legal Science, Scientia Verlag (Aalen), at 36 (1977). 
12 Richard Martin, Seven Sages as Performers of Wisdom, in C. Dougherty & L. Kurke eds. Cultural 

Poetics in Archaic Greece: Cult, Performance, Politics, Oxford University Press (Oxford), at 108–130 
(1998). 

13 Roscoe Pound, Jurisprudence, Vol. 2, West Publishing Company (St. Paul), at 18 (1959). 
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judiciaries are not built on democratic election. This makes the judiciary generally 
regarded as an anti-democratic institution, which should be guarded against accordingly. 
In contrast, the jurors of ancient Greek courts were chosen from among ordinary citizens 
by lot. They did not possess professional knowledge or a mindset different from ordinary 
people. Considering the judicial power was in the charge of the people and was a part of a 
democratic system, and the people’s courts were vested with such strong power that they 
could not only make final decisions on cases, but also annul a law or even all of law, 
including statutes promulgated by the legislation committee, some scholars called this 
“Judicial Supremacy.”14 We may also call it rule of law led by justice.  

In this situation, forensic speech and debate played vital roles in rule of law. However, 
not everyone in court was good at debating. According to classical Greek rules, the 
parties must appear before the court in person, without being represented by others. A lot 
of inarticulate people were forced to address before the court, no matter how awkward the 
situation. In order to help ordinary people make a better claim or defense, rhetoric, as a 
formalized art of speech, came into being.15 Based on observation of real cases, initiators 
of rhetoric summarized methods and skills adopted by people to make successful forensic 
speeches, and taught people key points systematically. Quintilian’s work illustrated how 
to win the judges’ favor at the beginning of an argument, how to make a clear, short, and 
sincere presentation, how to order paragraphs, how to control an orator’s emotion, how to 
move people, and how to guide the judges’ opinion to be consistent with the orators’.16 
Hence, we can say that rhetoric is a product of classical Greek rule of law. 

C. Logocentrism and Sophists’ Relativism 

If we look back to a certain period of history it would be clear that the world was 
shaped by certain ideas at particular times. After all, society is a creation of human beings. 
The special political and legal arrangement, which classical Greeks made, is closely 
related to their philosophy, which situates Logos as epistemologically superior in the 
world by way of logocentric metaphysics. Using this as a background, rhetoric was also 
nourished by the sophists’ relativism. 

Let us start with the core term of classical Greek philosophy, “Logos,” from which we 
can find the position of language in their minds. At that time, “Logos” meant word, truth, 
reason, argument, and so on. This shows that classical Greeks deemed language as a 

                                                        
14 See Calhoun, fn. 12 at 35. 
15 Echoing George A. Kennedy, a contemporary scholar of classical rhetoric and literature, most scholars 

believe rhetoric originated in the second half of the fifth century B.C. in Syracuse. At that time, as a result of 
the overthrow of tyranny and the establishment of democracy in Syracuse, there was much litigation over the 
ownership of private property; Corax and Tisias created rhetoric as an art of speaking. See George A. 
Kennedy, A New History of Classical Rhetoric, Princeton University Press (Princeton), at 11 (1994). 

16 Quintilian, Institutes of Oratory, translated by John Selby Watson, George Bell and Sons (London), at 
2–4 (1891). 
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carrier of lifeworld. Ideas presented in words. When Aristotle said people are animals 
possessing logos, he meant people communicate and associate with others by rational 
speech. The rational speech here refers to speech consistent with truth, and it should be 
true, for “the most correct use language will be that which best expresses the nature and 
structure of reality or the way things are.”17 So we can say, “persuasion, at least when 
properly used, is based on the communication of truth.”18 Whoever can move or 
influence the majority by words is the embodiment of truth.  

The sophists adopted Greek attitude and developed it. The sophists believe truth exists 
in accurate use of language. They all noticed the power of words, and enhanced dialectic 
and rhetoric to the “first place” of teaching.19 This is highly related to the subjectivism 
and relativism held by the sophists as a whole. As a representative of sophists, Protagoras’ 
well-known statement, “Man is the measure of all things,” might be a typical expression 
of their position. According to this statement, there is no objective criterion to decide 
whether an assertion corresponds to the object, and all subjects may obtain quite different 
experience. Therefore, every subject may gain relative understanding, and truth becomes 
a relative term accordingly. Recognizing diversity of truth, sophists believed speech 
might lead to better truth. 

According to these ideas, we can say that rhetoric was bred by classical Greek 
philosophy and was a product of its democracy. Rhetoric was born in legal fields and was 
closely related to the application of law. Due to its close relationship with particular 
thoughts, political and legal systems, it is unsurprising that rhetoric declined and varied 
when democracy decayed and the God of Christianity and subsequent, secular monarchs 
rose.20 Following this rule, it is expected that rhetoric succeeds as, “queen of humanities” 
in modern society, where democracy revives, rule of law dominates and pluralism 
prevails.21 

II. REVELATION OF RHETORIC ON DEMOCRACY 

Although democracy has become the overwhelming political model in current world, 
practices vary greatly from country to country. Since time immemorial, ideas about 
democracy have formed an “enormous and often impenetrable thicket.”22 However, no 
                                                        

17 C.C. Taylor, From Beginning to Plato, Vol. 1, Routledge Taylor & Francis Group (London & New 
York), at 248 (1997). 

18 Id. 
19 YE Xiushan, 前苏格拉底哲学研究 (Study on Pre-Socratic Philosophy), Social Sciences Academic 

Press (Bejing), at 227 (2007). 
20 Perelman believes that decay of rhetoric in the last decades of Rome is closely related to the decline of 

democracy, establishment of Christian authority, and rise of monarchy. See Chaim Perelman, Rhetoric and 
Philosophy, in Chaim Perelman, The New Rhetoric and the Humanities, D. Reidel Publishing Company 
(Dordrecht), (1979). 

21 Walter Jens, a German scholar, once asserted, “Rhetoric was and will be the queen of humanities.”  
22  Robert A. Dahl, On Democracy (2nd edition), Yale University (New Haven), at 37 (2015). 
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matter how various ideas and practices are on democracy, there are still some basic, 
common views on it. That democracy means free expression on public issue and easy 
participation in public affair cannot be denied. If we take rhetoric’s perspective, we will 
find that these ideas are far from enough to realize democracy. Free speech relies on 
effective expression, while easy participation is void if no consensus follows. Moreover, 
democracy could also transform into tyranny of the majority if we rigidly insist on 
absolute truth. 

A. Effective Expression Is a Precondition for Democracy 

Legitimacy of decisions made in democratic society comes from the will of the people 
as the origin, while acquirement of the will of the people is preconditioned by the 
people’s ability to express themselves freely and equally. However, due to the difference 
in an individual’s ability of expression, even if there is a fair system, people may still 
stand in an unfree, unequal position and make insufficient, unclear, or even incorrect 
expression accordingly. 

From the very beginning, rhetoric was aimed to enhance citizens’ ability to engage in 
democratic politics, and to help people express themselves in public life in an effective 
way. “Experience had shown that some orators succeeded in exerting the desired 
influence, while others did not, and rhetoric arose as a systematic formulation of the 
methods and techniques employed by the successful. But the speculative spirit and 
rational brilliance of the Greeks, their taste for definition, classification, and 
systematization, went to work in this field as in geometry or grammar.”23 By studying 
forensic speeches, sophists divided rhetoric into five stages: invention; arrangement; style; 
planning, and submission,24 and divided forensic speech into four major components: 
prologue; statement; arguments (including admittance and refutation), and closing 
words.25 Subsequent rhetoricians continuously refined all stages and components, made 
delicate analysis and classification on structure and content of statements, and determined 
selection criteria according to the type of statement. Rhetoric’s focus on expression has 
never ended, even after the Middle Ages, when rhetoric deteriorated into skills of 
polishing. 

The most important thing is that rhetoric makes people notice the core element of 
effective expression — the audience. Based on analysis of effective arguments in reality, 
classic rhetoricians insistently emphasized the role of psychology. As for forensic debates, 
they stressed the need to understand the judges’ sense of justice, self-interest, social class, 
and sentiments, and to adjust expression according to accurate observation of judges’ 

                                                        
23  M.I. Finley eds. The Legacy of Greece, Oxford University Press (Oxford), at 196 (1984). 
24 See Kennedy, fn. 16 at 3. 
25 See Frost, fn. 7. 
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mental changes. In Rhetoric, Aristotle reminded people to notice factors of the audience 
such as mental status, knowledge background, personality, and sentiment.26 Rhetoric 
makes citizens with the right to free expression realize that expression is never self-talk. 
Expression is an act of speech with purpose, which aims at the audience. The 
effectiveness of expression does not lie in normativity, but in its influence in reality, i.e. 
acceptance of the audience. The so-called expression will be reduced to void and 
meaningless speech if the speaker is satisfied with self-talk as well as a lack of knowledge 
of the audience. 

The theory of audience is a summary of effective arguments in reality, but it is not 
only a skill or strategy in rhetoric, but also points to legitimate foundation of persuasion, 
constituting a measurement of validity. This is why contemporary rhetoricians pay a lot of 
attention to restructuring the theory of audience. They attempted to prove that rhetoric is 
not only a pragmatic skill of persuasion, but also of legitimacy in value judgment. As a 
representative of new rhetoric, Belgium legal philosopher Chaim Perelman divided 
audience into three types: universal audience; particular audience, and self-audience. 
Among these, the universal audience is the embodiment of rationality, and is a 
measurement to decide whether persuasion is valid or not. The particular audience is the 
subject toward whom a particular speech in reality is making. They can affect the strategy 
of the speaker but cannot serve as measurement of validity. Perelman’s theory of 
universal audience was generally challenged. In order to solve this problem, Aulis Aarnio, 
a Finnish philosopher, provided a theory of specific audience on the basis of 
Wittgenstein’s theory of Lebenswelt. Aarnio defined specific audience as a rational 
person engaging in common life with common historical cultural traditions, and used it as 
a measurement of the validity of persuasion. 

No matter whether these theoretical attempts succeed or not, their basic thoughts are 
worth reference: Effectiveness or even validity comes neither from speakers themselves, 
nor from the content of speech, but from acceptance of the audience. The emphasis on 
audience reflects the role of will of the public plays in democratic society, correspondent 
to the inner spirit of democracy. 

B. Practical Consensus Is Pivotal to Operation of Democracy 

Following the will of the people is a fundamental element of governance of a 
democratic society, while formation and determination of the people’s will is still a 
problem without a satisfying answer. For a long time, the efficient majority rule has been 
the basis of political decision-making in democratic countries. However, deliberative 
democracy is gaining more and more popularity and has become a common practice in 

                                                        
26  Id. at 5.  
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most democratic countries.27 Consensus, to the greatest extent, serves as a legitimate 
foundation of democratic decisions. Although the two modes have different focuses in 
respect to formation of public will, they all tacitly acknowledge that uniting various 
opinions in order to form common understanding plays a vital role in civil society.  

In the process of forming consensus, persuasion is a major way of eliminating 
disagreements. The persuasion here is not forcing the audience to echo or keep silent 
simply through eloquence, neither bewitching or cheating the audience by flashy words, 
but rather trying to win the audience’s sincere acceptance when it fully and truly 
understands the real situation, for only such acceptance can lead to action. Let us call this 
kind of acceptance “practical consensus.” Compared with other theories of consensus, 
rhetoric has paid more attention to practical issues. “At the start rhetoric was a positive 
science based on observation.”28 

Rhetoric is not only a subject on persuasion, but aims to study persuasion through 
which practical consensus can be reached. According to Kennedy’s analysis, rhetoric’s 
attention to persuasion is rooted in people’s nature of sociality, rooted in their nature 
tending to survive, to affect others’ behavior according to their own understanding of 
utmost interest.29 From this, we can see that the consensus referred to by rhetoric is pretty 
practical from its origin. The past theories of consensus tended to ignore the inconsistence 
between cognition and act, without realizing that cognitive consensus will not necessarily 
lead to harmonized acts. In contrast, the consensus referred to by rhetoric does not stay at 
a cognitive and linguistic level, but gets involved in cognitive and behavioral psychology. 
In Aristotle’s opinion, the speaker should not only know the principle of argumentation, 
but also understand the audience’s temperament and sentiment. This means that the 
speaker shall be both logician and psychologist.30 Perelman summarized this opinion and 
raised it to a higher level. Taking audience as a cue, Perelman summarized the process of 
forming consensus as: The speaker, taking advantage of presence created by words and 

                                                        
27 Deliberative democracy is also called consensus democracy, and deemed as development of democracy 

in modern society, as a counterpart to traditional majority based on majority rule. Arend Lijphart has 
explained this distinction. He thinks the consensus democracy does not differ from the majoritarian model in 
accepting that majority rule is better than minority rule, but it accepts majority rule only as a minimum 
requirement: instead of being satisfied with narrow decision-making majorities, it seeks to maximize the size 
of these majorities. Its rules and institutions aim at broad participation in government and broad agreement on 
the policies that the government should pursue. The majoritarian model concentrates political power in the 
hands of a bare majority — and often even merely a plurality instead of a majority, whereas the consensus 
model tries to share, disperse, and limit power in a variety of ways. A closely related difference is that the 
majoritarian model of democracy is exclusive, competitive, and adversarial, whereas the consensus model is 
characterized by inclusiveness, bargaining, and compromise. See Arend Lijphart, Patterns of Democracy: 
Government Forms and Performance in Thirty-Six Countries (2nd edition), Yale University Press (New 
Haven), at 2 (2012).  

28  See Finley, fn. 24. 
29 See Kennedy, fn. 16 at 3. 
30 See Frost, fn. 7 at 5. 



480 FRONTIERS OF LAW IN CHINA  [Vol. 11: 471 

accepted by the audience, entered into deep commune with the audience; in this 
commune, the speaker persuaded the audience to act together by using argumentation 
methods. In democratic rule of law, practical consensus referred to by rhetoric is of more 
significance. On one hand, operation of democratic society relies on united acts; on the 
other hand, the life of the law is practice. As a social norm, only when the behavior 
pattern prescribed by law has been transferred into people’s real acts, can the law obtain 
its meaning. 

C. Be Vigilant against the Tyranny of Democracy 

Like deliberative democracy, rhetoric is also rooted in doubt of absolute truth and 
experience in the inherited uncertainty of human life. 

When Aristotle talked about the denotation of rhetoric, he said all affairs and things 
covered by rhetoric are contingent, allowing for different opinions, answers, or 
conclusions. “Most of the things about which we make decisions, and into which 
therefore we inquire, present us with alternative possibilities. For it is about our actions 
that we deliberate and inquire, and all our actions have a contingent character; hardly any 
of them are determined by necessity.”31 Based on a deep understanding of uncertainty of 
human life, rhetoricians believe all kinds of understanding, answers, or conclusions are 
possible, and claim that society shall be governed by discussion and persuasion rather 
than coercion or suppression. 

This claim, containing respect and tolerance, is more like truth pluralism than truth 
relativism. Chaim Perelman inherited and developed this claim. Throughout his life he 
fought against intolerance caused by people believing they grasp absolute truth.32 He 
wrote a paper especially on his position as a pluralist, stating that pluralism only aims to 
find a medium solution, which can balance all kinds of interests, for unavoidable repeated 
conflicts, and that it would not, “exercise coercion in the name of unique value, no matter 
how important even unparalleled the value is.”33 This standpoint can also serve as a 
starting point of deliberative democracy. With the revival of rhetoric in the middle of the 
twentieth century, the role of rhetoric in democratic society is becoming more and more 
obvious. “In a less authoritative and more democratic idea of law, the role of rhetoric is 
getting more and more indispensible.”34 

                                                        
31  Aristotle, Rhetoric, translated by W. Rhys Roberts, book 1, Infomotions, Inc., at 6 (2001). 
32  Guy Haarscher, Preface, in Mieczyslaw Maneli, Perelman’s New Rhetoric as Philosophy and 

Methodology for the Next Century, Kluwer Academic Publishers (Dordrecht), at 9 (1994). 
33 Chaim Perelman, The Philosophy of Pluralism, in Chaim Perelman, The New Rhetoric and the 

Humanities, D. Reidel Publishing Company (Dordrecht), at 71 (1979). 
34 Chaim Perelman, Law and Rhetoric, in Chaim Perelman, Justice, Law and Argument, D. Reidel 

Publishing Company (Dordrecht), at 121 (1980). 
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III. REVELATION OF RHETORIC ON RULE OF LAW 

Among various definitions of rule of law, the two basic meanings advocated by 
Aristotle were most generally recognized, “one is the actual obedience of citizens to the 
laws, the other part is the goodness of the laws which they obey; they may obey bad laws 
as well as good.”35 This simple definition becomes classic because of its rich and deep 
implication. Many modern notions of rule of law can be deemed as its derivation and 
extension: General obedience to law implies “supremacy of law”; “everyone must be 
treated equally under the law”; theory of good law requires merits of law. According to 
current common understanding, a well-drafted law should be based on rationality, express 
the will of the public, protect an individual’s fundamental rights, and restrict abuse of 
power. These implications could be summarized as four dimensions of rule of law: rule of 
democracy, rule of reason, rule of rules, and rule of controlled power. All of these 
dimensions need rhetoric’s support. Considering the dimension of democracy has been 
analyzed, the rest of the article will focus on the remaining three dimensions. 

A. Rule of Law Should Be Rule of Reasonableness 

Reason is a basic characteristic of law, and also an innate requirement of rule of law. 
Rule of law was deemed as rule of reason. For a long time, absolute rationalism 
dominated people’s understanding of law and rule of law. People tended to believe that 
reason can support a complete and autonomous legal system, and can guarantee rule of 
law operates in a good way. However, deficiencies of reason soon exposed themselves in 
the two World Wars in the twentieth century, and even in ecological, energy, and 
demographic crises in periods of peace. When potential cultural crisis meets social, 
political, and economical crises, the result is a crisis of “reason.”36  

Based on reflection of and critique on reason, reasonableness has become one of the 
major themes of Western philosophy. The theory of reasonableness’ critique against 
reason mainly focuses on two points. One is to criticize universal reason. Reasonableness 
reminds people of incommensurability of values, and field-dependence of reason. It 
reminds us that the law, paying too much attention to generality and ignoring peculiarity 
of individual cases, tended to degenerate into a Procrustean bed.37 The other is to discard 
reason supremacy, to recognize the role of irrational factors in human cognition and acts, 

                                                        
35 Aristotle, Politics, translated by Benjamin Jowett, Infomotions, Inc., at 66 (2001). 
36 Michel Meyer, Problematology and Rhetoric, in James L. Golden & Joseph J. Pilotta, Practical 

Reasoning in Human Affairs, D. Reidel Publishing Company (Dordrecht), at 120–121 (1986). 
37 In the Greek myth, Procrustes was a son of Poseidon with a stronghold on Mount Korydallos at 

Erineus, on the sacred way between Athens and Eleusis. There he had an iron bed, in which he invited every 
passer-by to spend the night, and physically attacked them by stretching them or cutting off their legs to fit 
the size of bed, which nobody ever fit exactly. 
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to fully understand and structure humanity.38 
As the Western philosophy shifted from reason to reasonableness, jurists realized it 

was necessary to adjust rule of reason, and jurisprudence should be based on complete 
understanding of human nature. In all attempts to build reasonableness, rhetoric has 
always been an important approach. Since Aristotle, rhetoric attempts to make 
“reasonable” consistent with “rational.” In classical Greece, reasonable was more 
desirable than rational. Compared with theories of rationality raised by other philosophers 
like Habermas and Rawls, rhetoricians paid more attention to field-dependence of 
reasonableness. In their views, a “reasonable”39 man’s acts are always affected by 
common sense, and guided by people’s acceptance in specific situations. According to 
them, reason refers to generally accepted common sense and viewpoint, while acceptance 
usually depends on reasons given by the speaker. 

Against this background, like other public decisions, legal decisions also need to be 
made for reasons. Reason-giving may consolidate rational foundation of rule of law by 
promoting consistency of decisions and civilizing the government’s behavior. Rule of 
reasonableness is to a great extent rule of reasons. Being a subject of persuasion, rhetoric 
focuses on how to provide acceptable reasons. This can be evidenced by the scope of 
rhetorician’s research. At its origin, rhetoric focused on summarizing effective arguments 
in reality. The classical Greek rhetorician used to divide these arguments into three types: 
logos, pathos, and ethos, and provided exhaustive analysis of them.40 Modern rhetoric 
has extended the research scope to cover almost all issues related to reasons: Perelman 
got involved in analysis on arguments and argumentation methods, Viehweg’s topic 
furthered systematization of fundamental reasons as premises of argument, while 
Toulmin’s argumentation model attempted to describe the relationship among and 
structure of reasons. 

In summary, rhetoric can not only provide more solid legitimate foundation for 
decisions made in rule of law society, but also offer support to strengthen acceptability of 
legal decisions. 

B. Rule of Law Should Be Rule of Equity 

As early as ancient Greece, sophists have noticed such limits of law as generality, 
                                                        

38 It should be noted that reasonableness, as a critique against traditional reason, does not aim to negate or 
discard it overall, rather “aims to eliminate the supremacy and absolute to recover a right understanding of 
reason, and place reason back to where it belongs.” OUYANG Kang, 合理性与当代人文社会科学

(Reasonableness and Contemporary Humanities and Social Sciences), 4 中国社会科学 (Social Sciences in 
China), 18 (2001). So we can say reasonableness is an upgraded version of reason. A well-structured rule of 
law should be based on reasonableness. 

39 Josina M. Makau and Debian L. Marty believe, reasonableness is integration and balance of logic, 
emotion, and moral ideal. See Josina M. Makau & Debian L. Marty, Cooperative Argumentation: A Model for 
Deliberative Community, Waveland Press (Long Grove), at 113 (2003). 
   40 See Kennedy, fn. 16 at 4–6. 
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rigidity, and so on. In order to perfect these defects, they came up with the notion of 
epieikeia, the core meaning of which is being reasonable. The first time people saw the 
word “equity,” was when Gorgias, a famous sophist, used it in his speech titled 
“Epitaphios.” For Gorgias, the law was too rigid, and thus needed to be adjusted by equity. 
In Greek legal decisions, where the law raised cruel, autocratic, or arbitrary requirements, 
there was always room for equity, which is soft and careful.41 

People consider it no coincidence that “equity” first appeared in sophists’ texts, for 
most of them believe equity was just a notion created by sophists to persuade judges.42 
This claim is highly plausible, because equity shares at least three standpoints with 
rhetoric. Firstly, both of them emphasize reasonableness. As we discussed above, rhetoric 
claims for reasonableness rather than reason in the traditional sense, while “epieikeia” 
itself, no matter in Latin (aequitas), English (equity), or German (Billigkeit), means 
reasonableness. Secondly, both of them believe in natural law. At least for sophists, only 
the positive law could be imperfect, while natural law, as a higher law, is always right and 
just. Therefore, equity, which is rooted in natural law, may perfect the positive law by 
using the tool of rhetoric. Lastly, both of them rely on morality. Some scholar has pointed 
out that equity is a “legally recognized qualification and modification of the law by 
considerations of morality and fairness.”43 Although the relationship between rhetoric 
and morality is not as clear as equity, we can still find that rhetoric actually supports 
morality in two ways. On one hand, rhetoric believes the virtue of the speaker may affect 
the acceptance of the audience. On the other hand, rhetoric also noticed that the morality 
of the statement would decide whether it could be accepted. Considering equity matched 
rhetoric perfectly, it is no wonder that equity was a compulsory subject in rhetoric school. 
People who study rhetoric must study equity. This may help us understand why most of 
Aristotle’s exposition on equity concentrates in his Rhetoric. 

Today, as the defects of legal rules became more and more obvious, rule of equity is 
more necessary than ever. Judges may face two dilemmas: no applicable law, or law that 
can hardly be applied. In the first situation, methods of fixing legal loopholes can be 
adopted; in the second situation, except that the law itself is unjust, such legal methods as 
legal interpretation and legal reasoning can be taken.44 However, no matter which 
method is adopted, argumentation is always needed. Considering the close relationship 
between equity and rhetoric, rhetoric is doubtlessly more suitable than other 
                                                        

41 Erik Wolf, Griechisches Rechtsdenken II: Rechtsphilosophie und Rechtsdichtung im Zeitalter der 
Sophistik (Greek Legal Thinking II: Legal Philosophy and Legal Fiction in the Period of Sophists), Vittorio 
Klostermann (Frankfurt a.M.), at 67 (1952). 

42 Harald Meyer-Laurin, Gesetz und Billigkeit im attischen Prozeß (The Law and Equity in Attic Process), 
Hermann Böhlaus Nachfolger (Weimar), at 47–48 (1965). 

43 Christopher Grauer, The Role of Equity in the Jurisprudence of the World Court, 37 University Toronto 
Faculty Law Review, 101–102 (1979). 

44 In the extreme case that the law itself is unjust, the conflict cannot be resolved unless resources outside 
the law is introduced. This article does not include this kind of issue.  
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argumentation theories to achieve justice in individual cases. As a theory of 
argumentation, rhetoric has a large realm of application. It insists on taking the audience’s 
acceptance as its basis for reasonableness, so equitable decisions can transfer from 
abstract notions and uncertain senses into the audience’s cognition and acceptance, and 
gain a real basis. Rhetoric claims that argumentation is a process of transferring 
acceptability. By continuously transferring acceptability, the audience’s acceptance of 
premises will finally be transferred to conclusion. This process guarantees the 
reasonableness of legal decisions, and makes them equitable decisions, overcoming the 
disadvantages of rule of rule in a strict sense. 

C. Rule of Law Should Be Rule by Restricted Power 

Rule of law aims to protect civil rights by using power, especially public power, in a 
reasonable way. This means public power must be controlled. The most important thing is 
to make sure “government in all its actions is bound by rules fixed and announced 
beforehand.”45 However, the question is never whether we should exert restriction on 
power, but how to restrict. The traditional view is to limit power by power. People “may 
cover whole skins of parchment with limitations, but power alone can limit power.”46  

The major problem of this traditional view is that it cannot stop conspiracy of public 
power, and this has been verified in political practices around the world again and again. 
It seems that only if we find something outside state power, can we truly restrict them. 
This key might be the public sphere. From Tocqueville, to Arendt, to Habermas, more and 
more thinkers noticed the role of the public sphere in restricting powers. The public 
sphere is built on separation of state and society. They are public areas formed by the 
public’s rational critique against state power and its free discussion and expression on 
public affairs. Its main media are journals, television, press, and Internet. The public 
opinion and value orientation formed in public areas constitute the legitimate origin and 
social foundation of state power.47 From the perspective of rhetoric, all power can be 
understood as the right to speak. The key to restricting state power is to speak in the 
public sphere. In this process, the public also needs to resort to rhetoric’s power to curb 
the public power, for rhetoric’s inherent mission is to educate people on how to make 
public speech. 

Moreover, the operation of check and balance among state power also relies on use of 
rhetoric. In a rule of law society, procedural, rational deliberation, rather than violent 

                                                        
45 F. A. Hayek, The Road to Serfdom: Text and Documents — The Definitive Edition, The University of 

Chicago Press (Chicago), at 112 (2007). 
46 This is said by John Randolph, quoted after Hans J. Morgenthau & Kenneth W. Thompson, Politics 

among Nations: The Struggle for Power and Peace (6th edition), Alfred A. Knopft, Inc. (New York), at 189 
(1985). 

47 MA Changshan, 公共领域兴起中的法治诉求 (Resort to Rule of Law in Public Sphere), 5 政法论坛 
(Tribune of Political Science and Law), 134 (2005). 
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opposition, will realize power restriction. Rhetoric is a subject on skilled communication. 
It can lead power in conflict into peace. Contests of power are conducted in the realm of 
rhetoric. Even Plato, who was the first person to attack rhetoric and give it a bad name, 
had to admit that rhetoric “is a technic subordinated to politics.”48 Both Plato and 
Aristotle believe resorting to rhetoric and violence are basic models of politic acts. For 
Aristotle, one who did not know how to protect oneself with one’s body is as shameful as 
someone who does not know how to do so by language.49 Both of them realized that 
words themselves are a kind of power.  

All in all, rhetoric makes people realize the power of words. Whosoever grasps 
rhetoric grasps power. If words are swords, then rhetoric is a sword manual, and is 
indispensible for people who want to obtain the power of words and exert restriction on 
state power accordingly. 

  CONCLUSION 

As a comprehensive philosophy, rhetoric has inspired us a lot in understanding 
democracy and rule of law. The essence of these inspirations reminds us of the 
importance of speech. Taking words seriously is not only a matter of self-expression, but 
also an attitude towards public affairs. It also gets involved in social communication and 
social cooperation, and thus concerns social integration. As a nonviolent power of social 
integration, rhetoric has played a vital role in “maintaining human people as a whole, 
forming its social and politic ideas, determining its direction and fate.”50  

This role is more indispensible in modern society: On one side, when information 
exchange is becoming increasingly frequent, and ideas are becoming increasingly diverse, 
it is more possible for democratic society to disintegrate, and hence it needs rhetoric to 
maintain integrity. On the other side, in a modern society featured by such deconstructed 
characteristics as anti-authority and anti-centrism, officials in legislative, administrative, 
and judicial branches can hardly require obedience to their decisions simply based on 
their authority. Reason-giving is an indispensible dimension of rule of law. These two 
sides provide a wide range for rhetoric. Perelman even said, “once people attempted to 
affect other or others, inspire other people’s thought, provoke or calm down other’s 
emotion, guide other’s acts, the communication belongs to the realm of rhetoric.”51 

                                                        
48 Romain Laufer, Rhetoric and Politics, in Michel Meyer, From Metaphysics to Rhetoric, Kluwer 

Academic Publishers (Dordrecht), at 184 (1989). 
49 Id. 
50 LIU, fn. 6 at 41. 
51 Chaim Perelman, The Realm of Rhetoric, University of Notre Dame Press (Notre Dame), at 162 

(1982). 
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