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Abstract  The major challenge that the theory of constitutional change in 
contemporary United States faced is social movement, and its core concern is to balance 
and maintain legal and political authorities of the Constitution through interpretation. At 
the descriptive level, the thoughts of liberal scholars of constitutional law who criticized 
the theory of originalism restored the true colors of social movement in acting on 
judicial interpretation of the Constitution in individual cases, thus summarized the rules 
of occurrence of such action, and put forward the theory of constitutional culture of the 
mechanism of action and that of the three-stages of action. At the prescriptive level, 
social movement is burdened with the “original sin” of political factions, and contrasted 
with the principle of republicanism in the constitutional era. During the Cold War period, 
pluralist theory linked social movement with the value of democracy, and began to 
accept its constitutional status. Moreover, given that the influence of social movement 
on judicial interpretation must be restricted in order to harmonize the conflict between 
political and legal authorities of the Constitution, both the pluralists and republicans put 
forward different schemes in response. 
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INTRODUCTION 

“Both the life and the authority of the Constitution depend on its implementation.”1 
This has become the consensus of various circles in China on the importance of 
implementing the Constitution in order to establish and maintain constitutional authority. 
However, it is more difficult to implement the Constitution if comparing it with law 
enforcement. Law enforcement is of a non-political and pure nature at least in theory, 
while the Constitution “just bears the brunt of the blade between law and politics.”2 
Implementation of the Constitution should be based on the rule of law, while the 
Constitution itself must maintain a high level of neutrality, stability, and predictability. 
Otherwise, it is difficult for the Constitution to have legal authority. Furthermore, 
implementation of the Constitution has to respond to political changes, absorb political 
tensions, and integrate different political demands; otherwise, it is difficult for the 
Constitution to have political authority. The rule of law needs stability while politics 
requests change. Therefore, maintaining balance between the two authorities is not only a 
challenging technique for the organs exercising the Constitution, but also the core 
concern of the theory of constitutional change in the contemporary United States. As 
Professor David Strauss argues, “we want to have a constitution that is both living, 
adapting, and changing and, simultaneously, invincibly stable and impervious to human 
manipulation. How can we escape this predicament?”3 

Since the mid 20th Century, the dilemma of the theory of constitutional change has 
come to a head. On the one hand, such significant social movements as the African- 
American’s civil rights movement, women’s rights movement, and the gay rights 
                                                        

1 XI Jinping, Speech in the 30 Anniversary’s Assembly of Various Circles in the Capital to Memorize the 
Promulgation of the Constitution, People’s Daily (Renmin Ribao), Dec. 5, 2012. 

2 LIN Laifan, 从宪法规范到规范宪法 (From Constitutional to Normative Constitution), Law Press China 
(Beijing), at 5 (2001). 

3 David Strauss, The Living Constitution, BI Honghai trans. China University of Political Science and 
Law Press (Beijing), at 2 (2012). 
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movement broke out in turn in the United States.4 The tremendous amount of political 
tension released through such movements had to be absorbed by the Constitution through 
change. On the other hand, the traditional path of constitutional change — amendment to 
the constitution — faced more and more challenges,5 which left only one other way to 
keep up with times, through judicial interpretation of the Constitution. But traditionally, 
the Supreme Court mostly appeared as a legal institution, which considered less or were 
unable to maintain the political authority of the Constitution, let alone keep the balance 
between law and politics. What does the future hold in this regard? It will not only relate 
to the maintenance of constitutional authority, but also challenge the wisdom of the 
scholars of constitutional law. 

This article takes the United States as its research sample, trying to understand the 
efforts of contemporary theories of constitutional change in coping with the challenge of 
social movement, from descriptive and prescriptive aspects. At the descriptive level, there 
is a close link between whether to recognize the influence of social movement on judicial 
interpretation of the Constitution and the historical conceptions of researchers. Liberal 
scholars of constitutional law criticized the idea of originalism, attempted to restore the 
true features of social movement in acting on the judicial interpretation of the 
Constitution from individual cases, further summarized the occurrence rules of such 
action, and proposed a theory of constitutional culture on the action mechanism and a 
three-stage theory of the action cycle.6 At the prescriptive level, social movement is 
burdened with the “original sin” of factional politics and conflicts with the principle of 
republicanism in the constitutional era; as a result, its constitutional status has not been 
accepted by the state for a long time. During the Cold War, some American scholars 
proposed the pluralist theory in order to cope with the democratic crisis of the political 
regime, which enabled social movement to serve for democracy, and began to absorb its 
impact on judicial interpretation of the Constitution. However, social movement 
highlighted the conflict between the political and legal authorities of the Constitution. In 
order to reconcile such conflict, the impact of social movement on judicial interpretation 
must be restricted in the United States. Among other things, the pluralist school objected 

                                                        
4 There are many conceptions on “social movements.” The mainstream scholarship defines social 

movements as “a sustained campaign of claim making, using repeated performances that advertise the claim, 
based on organizations, networks, traditions, and solidarities that sustain these activities.” See Charles Tilly & 
Sidney Tarrow, Contentious Politics, Oxford University Press (Oxford), at 8 (2007). Given that there are so 
many translated or introductory books or articles on social movement in the United States, the author will 
omit such information here. 

5 Drafting and amending the Constitution was used as means of absorbing social movement in the United 
States. For example, framing the Constitution could be regarded as a product of the independent movement of 
founding the United States, while the amendment in the reconstructing period was the effort of the abolitionist 
movement. See William N. Eskridge, Jr., Some Effects of Identity-Based Social Movements on Constitutional 
Law in the Twentieth Century, 100 Michigan Law Review 2062, 2064 (2002). 

6 See the second part of this article. 
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at first to, and then conditionally supported, social movement to enter the judicial process 
directly; while the scholars who advocated the revival of republicanism treated social 
movement as an object for the court to collect wisdom, and only when the demands of 
social movement coincided with the public would the Court would have the obligation of 
compliance.7 Additionally, at the end of this article, the author will also discuss and 
explore ways of implementing the Constitution in China.  

I. DEBATES AT THE DESCRIPTIVE LEVEL: DID SOCIAL MOVEMENT AFFECT THE 
CONSTITUTION IN THE UNITED STATES? 

A. Rise and Fall of Historical Views: The Classics and Romance of Constitutional Theory 

Did social movements influence judicial interpretation thereby causing constitutional 
change? This question involves debate of historical views rather than historical facts. As a 
common law country, history represents the inner dimension of laws that cannot be 
neglected in the United States, and the most important task for legal researchers at an 
early stage was to organize legal history.8 In the late 19th Century, “Christopher C. 
Langdell’s revolution” took place in American legal education; professional scholars 
gradually replaced the teaching positions of judges and lawyers at law schools, and “legal 
research” became an independent career.9 But ironically, the independent status of law 
came at the cost of denial from the historical perspective. In Langdell’s view, law must 
become a science in order to be an independent subject; the so-called “science” took 
natural science for reference, especially in reference to a logical system that can make law 
equal to biochemical theorems, and excluded the importance of experiences.10 In fact, 
Langdell’s legal conception is to de-historicize; therefore, he even removed cases in 
casebooks that conflicted with logical principles and removed the historical background 
of the cases.11 One can imagine that, at the time, surging social movements (such as the 
labor movement) were not in the minds of scholars of legal formalism like Christopher C. 
Langdell, let alone in discussion of the relationship between social movements and 
constitutional change.12 

                                                        
7 See the third part of this article. 
8 In this regard, the most representative one is the publication by Oliver Wendell Holmes, Jr, see Oliver W. 

Holmes, Jr., Common Law, RAN Hao & YAO Zhongqiu trans. China University of Political Science and Law 
Press (Beijing), (2006). 

9 Lawrence M. Friedman, A History of American Law (3rd edition), Touchstone (New York), at 478 
(2005). 

10 See Arthur E. Sutherland, The Law at Harvard: A History of Ideas and Men, 1817−1967, The Belknap 
Press of Harvard University Press (Cambridge), at 174–178 (1967). 

11 G. Edward White, Tort Law in America: An Intellectual History, Oxford University Press (Oxford), at 
28 (1985). 

12 On the impact of labor movement in late 19th Century and early 20th Century on the Constitution of 
the United States, see James G. Pope, Labor’s Constitution of Freedom, 106 Yale Law Journal 941 (1997). 
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It is obvious that the “Ostrich-style tactics” of legal formalism could not be sustained. 
In the mid 19th Century, the mainstream legal process school13 did not deny that social 
movements did affect Supreme Court interpretation in some cases after the baptism of 
legal realism. For example, Professor Herbert Wechsler of Colombia University admitted 
that the Supreme Court showed sympathy for the civil rights movement and therefore 
were partial to African-Americans in the Brown Case and subsequent cases. Moreover, he 
argued that the Court also expressed its sympathy for the labor movement and determined 
its position regarding federal legislation based on whether it was beneficial to the labor 
movement.14 However, scholars of the legal process school did not agree with the 
constitutional role that social movement could play, and thus they intentionally 
suppressed the meaning of social movement in their historical narrations. Their typical 
practice was to divide the judgments of the Supreme Court involving the Constitution 
into two types: those cases that were “inadequately” influenced by social movements, and 
those uninfluenced cases with “ideal judgments.” The originalists in the United States 
inherited this kind of thought since the 1980’s. In their opinion, the Court should comply 
with the original intent of the legislation at the time of constitutional interpretation and 
maintain a certain distance from the current conflicts of various social movements. Justice 
Antonin Scalia said, “I would not myself indulge in such official praise for heterosexual 
monogamy, because I think it no business of the courts (as opposed to the political 
branches) to take sides in this culture war.” 15  Subsequently, the originalists’ view 
prevailed in the Supreme Court. When it came to the 2008 case involving gun control, all 
the justices, no matter whether they were liberal or conservative, referred to the original 
intent of the Constitution,16 and it seemed that the Court had isolated itself from the 
movements of the right to bear arms and gun control. In the originalists’ view, since their 
theory dominated reality, the historical notion that social movements influenced 
constitutional change could temporarily come to an end. But, was that actually the case? 

Liberal scholars of constitutional law provided a negative answer to this issue. In their 
opinion, both the legal process school and the originalism had preconceptions on the 
constitutional status of social movements, and thus did not provide an objective narration, 
which in fact depreciated the actual role of social movement in constitutional change.17

 
These scholars were deeply influenced by the legal historicism after the 1980’s, and 
argued that to some extent the law existed and must be understood under specific 
                                                        

13 On the overview of the legal process school, see William N. Eskridge, Jr. & Philip P. Frickey, The 
Making of The Legal Process, 107 Harvard Law Review, 2031 (1994). 

14 Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73 Harvard Law Review, 1 (1959). 
15 Romer vs Evans, 517 U.S. 620, 652 (1996) (Scalia, J., dissenting). 
16 District of Columbia vs Heller, 554 U.S. 570 (2008). 
17 Apart from the scholars mentioned below, other scholars and their works included: Lani Guinier & 

Gerald Torres, Changing the Wind: Notes toward a Demosprudence of Law and Social Movements, 123 Yale 
Law Journal, 2574 (2014); Michael J. Klarman, From Jim Crow to Civil Rights: The Supreme Court and the 
Struggle for Racial Equality, Oxford University Press (Oxford), (2004). 
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historical and spatial contexts.18 It is obvious that social movement outside the courtroom 
is part of the historical and spatial contexts. Scholars of political science also responded 
to these views. For example, political scientist Keith Whittington observed that 
implementation of the Constitution was not limited to constitutional interpretation, but 
also contained constitutional construction outside the Court. Various subjects in daily 
politics could take part in constitutional construction, and make it “often highly partisan, 
messy, [and] bitter,”19 but it could promote legislative and administrative reforms, and 
influence the trend of the Court in interpreting the Constitution through reconstruction of 
court proceedings and the types of questions referred to the Court.20 According to Keith 
Whittington’s theory, that the public constructed the Constitution through social 
movement and then influenced constitutional interpretation was an indispensable factor in 
constitutional change. 

Overall, the relationship between social movement and constitutional change is 
deeply involved in the fight of different historical views within the legal circle. Social 
movement is a kind of political movement, and the debates on historical views reflected 
different opinions towards the relationship between law and politics, and towards the 
driving force of legal development. The Constitution, situated between law and politics, 
would naturally become the front line of the confrontations of various historical views. 
To a large extent to the scholars of the Langdell doctrine, legal process school or 
originalism, the Constitution at least has nothing to do with politics, as its driving force of 
development stems from itself. This theory fit with classicism, which emphasized internal 
rules and certainty in literature, while in contrast, legal realists and liberal scholars of 
constitutional law argued that the Constitution and politics were inseparable as political 
power including social movement shaped the direction of constitutional development. 
This is similar to romanticism that admitted uncertainties, challenged and even denied the 
rules in literary. Some scholars boldly guessed that the alternating pattern of classicism 
and romanticism might exist not only in the field of literature, but also in legal 
evolution.21 The ebb and flow of historical views in the American legal circle could 
support this view. The theory of originalism is regarded as the contemporary version of 
legal formalism, but “the adept of formalism, once he has perfected his model…, 
becomes an advocate of stability and an enemy of further change.”22 Therefore, it is 
reasonable that the originalists belittled and even denied the influence of social movement 

                                                        
18 Robert W. Gordon, Historicism in Legal Scholarship, 90 Yale Law Journal 1017, 1017 (1981). 
19 Keith E. Whittington, Constitutional Construction: Divided Powers and Constitutional Meaning, 

Harvard University Press (Cambridge), at 19 (1999). 
20 Keith E. Whittington, The Constitutional Interpretation: Textual Meaning, Original Intent, and 

Judicial Review, DU Qiangqiang trans. Renmin University of China Press (Beijing), at 10 (2006). 
21 CAO Shibing, 契约的死亡 (The Death of Contract), 3 民商法论丛 (Civil and Commercial Law 

Review), 290 (1995). 
22 Grant Gilmore, The Ages of American Law, Yale University Press (New Haven), at 108 (1977). 
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on constitutional change in order to manufacture an illusion of having no change in the 
Constitution.  

B. Analysis of Individual Cases: The Original Intention and Real Facts in the Case 
involving Gun Control 

After holding a proper historical view, liberal scholars of constitutional law restored 
the history of social movement that affected constitutional change from individual cases. 
They uniquely chose a 2008 case involving gun control, that the originalists thought they 
could gain a complete victory in, and attempted to use detailed historical data to show 
that even Justice Scalia’s judgment, which claimed to adhere to the original meaning of 
constitutional construction, was also shaped by the right to bear arms movement. In fact, 
this case involved interpretation of the Second Amendment to the Constitution of the 
United States, which provides that, “A well-regulated militia, being necessary to the 
security of a free State, the right of the people to keep and bear arms, shall not be 
infringed.” According to Justice Scalia, the original purpose of the Second Amendment is: 
first of all that people have the freedom to possess a gun; secondly, the first half of the 
amendment is only “a prefatory clause,” having no real meaning, and thirdly, although 
citizens have the right to hold a gun, they have no right to use it, even it is for the same 
purpose as that for the construction of the militia — to resist tyranny.23 

Given that Justice Scalia’s opinion was based on respect for the original meaning of 
the Constitution, liberal scholars started their attack from this point. Professor Reva B. 
Siegel pointed out that,24 although Justice Scalia pursued the original meaning, a lot of 
material did not reflect the circumstance of developing the Constitution, which was used 
to justify the original purpose, and Black’s Law Dictionary (1988) was used as the basis 
of expressing the original purpose. Even holding to original purpose, the basis of 
establishing the Constitution is civilians’ republicanism in the United States. The Framers 
clearly intended to allow citizens to resist against tyranny and to maintain republicanism 
by using firearms; while Scalia’s judgment conflicted with such intention, which only 
allowed citizens to bear arms, but did not allow use of them.  

Then, what exactly is the basis for constitutional interpretation by the Supreme Court 
under originalism? Professor Siegel availed herself of abundant historical data to prove 
that Justice Scalia responded to and adopted the view of the gun rights movement, and all 
elements of the judgment could be found in the claims of the gun rights movement. In the 
1960’s, when the civil rights movement was at its peak in the United States, Martin 
Luther King Jr., leader of the movement, and his supporter, Attorney General Robert 
Kennedy, were assassinated, which impelled liberals to advocate gun control in order to 
                                                        

23 See District of Columbia vs Heller, fn. 16.  
24 Reva B. Siegel, Dead or Alive: Originalism as Popular Constitutionalism in Heller, 122 Harvard Law 

Review, 191 (2008). Unless otherwise specially mentioned, all the analyses of this case below referred to this 
article. 
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safeguard civil rights. During the same period, conservatives in the United States also 
supported gun control in order to combat against gun crimes. The temporal union 
between the liberals and the conservatives promoted gun control legislation in various 
states. As a result, the legislation in the District of Columbia involved in this case was 
also passed at that time. Facing the serious situation of gun crimes, however, the 
conservatives gradually altered their view from strict gun control for resisting crimes to 
allowing citizens to bear arms against crimes. In the meanwhile, the climax of the civil 
rights movement had not been reached, the public no longer had faith in their nation’s 
practice of intervening with society for the purpose of supporting civil rights, and the 
status of Laissez-faire thought was rising accordingly. The combination of “allowing 
possession of a gun” and “Laissez-faire” was the negative freedom of citizens’ holding 
guns in the United States. Therefore, sine then, the gun rights movement favoring such 
freedom has been on the rise.  

In the 1990’s in the United States, the Democratic Party regained power and 
advocated gun control, which led to a violent backlash by the gun rights movement 
represented by the National Rifle Association. After repeated struggles, the gun rights 
movement compromised, relaxed its claim for gun use, and adopted the position of “free 
holding, strict restrictions on use.” At that time, public opinion preferred gun control after 
events where militia confronted the government in some states. The gun rights movement 
rushed to draw a political line between itself and the militia in order to avoid being 
negatively affected by such events, leading to the formation of the idea of “separation of 
the militia with gun rights.” In the judgment by Justice Scalia, various claims of the gun 
rights movement — negative freedom of holding a gun, strict restrictions on gun use and 
the demobilization of militia — all became part of the judicial interpretation in the name 
of the original purpose of the Constitution. 

Why did Justice Scalia accept the claims of the gun rights movement? Or, in which 
way did this movement influence the Court’s power to interpret the Constitution? After all, 
the Supreme Court and its justices are highly independent from the political regime of the 
United States, and they gain favorable publicity by staying away from daily politics to 
maintain political neutrality. Siegel argued that the gun rights movement adopted a 
correct action strategy and finally found allies in the Supreme Court through a series of 
approaches. First of all, the leader of the movement went down to the grassroots level, 
disseminated publicity materials and gained certain a basis of public support. Although 
the number of supporters was not big enough, they still became the key minority, which 
may influence election results in the context that the two parties were very close in voting 
numbers. The conservative republicans put freedom to possess a gun in its core political 
agenda in order to win over the supporters of the gun rights movement and thus to win the 
election. This was the beginning of where the gun rights movement won the 
government’s support in the United States. 

In the 1980’s in the United States, the Republicans controlled both the executive 
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branch and the Senate, the sitting President, Ronald W. Reagan, firmly grasped the power 
of appointing federal judges at all levels. As the general representative of the 
conservatives, Reagan attached great importance to constitutional power, and carefully 
selected justices who supported conservative views. By 2008, the conservative camp 
occupied great advantage in the Supreme Court, as the five justices supporting the 
majority opinion in the gun control case were all conservatives: Justices Antonin Scalia 
and Anthony Kennedy were appointed by President Reagan, Justice Clarence Thomas 
was appointed by President George H. W. Bush, while Justices John Roberts and Samuel 
Alito were appointed by President George W. Bush. Since the Reagan Administration, the 
Republicans have made efforts to select justices of the Supreme Court25 and finally 
achieved some positive results in the case of gun control.  

C. Exploration of the Rules: Mechanism and Cycle of Social Movement 

Merely analyzing individual cases demonstrating the influence of social movement on 
constitutional change is not enough. DAI Zhen, a Chinese scholar in the Qing Dynasty 
(1616−1912) said that from an academic view, “believing its reasonableness through one 
example of evidence cannot fully reflect the essence of a thing without witnessing the 
source of a fountain and identifying the thin end of a tree from the root, although we can 
understand the origin through tracing up the stream and the branch.”26 Here, two 
thresholds were suggested: First, provision of a single evidentiary example cannot 
establish a rule, which requires the support of a certain amount of empirical evidence. 
Secondly, the ins and outs of the evidence must be checked to reveal the internal 
mechanism. Only when there is a combination of both requirements can a theory be 
established. There is no difference in the academic research of law between China and 
foreign countries. In the author’s opinion, liberal scholars of constitutional law in the 
United States followed the exact route proposed by DAI Zhen in order to prove and 
establish the constitutional status of social movement. On the one hand, they 
reconstructed history and demonstrated the influence of such events as the civil rights 
movement, the feminist movement, and the gay rights movement on the Constitution.27 
On the other hand, they explored the internal rules of social movement in acting on 
constitutional change and proposed the mechanism and cycle theory of social movement.  

                                                        
25 Liberal scholars of constitutional law argued that the conservatives widely cultivated their connections 

since the 1980’s, its scope of power was not only limited to the Supreme Court, but also covered political and 
academic circles. That is why politics tends to be conservative in the United States. See Steven M. Teles, The 
Rise of the Conservative Legal Movement: The Battle for Control of the Law, Princeton University Press 
(Princeton) (2010); TIAN Lei, 波斯纳反对波斯纳——为什么从来没有学术的自由市场这回事？(Posner 
against Posner — Why There Is No Free Academic Market), 27 北大法律评论 (Peking University Law 
Review), 49 (2013). 

26 DAI Zhen, “与姚孝廉姬传书” (Letter to YAO Jichuan), in DAI Zhen & ZHANG Dainian eds. 戴震全书

(六) (DAI Zhen’s Book VI), Huangshan Publishing House (Hefei), at 372 (1995). 
27 See Eskridge, fn. 5 at 2069–2193. 
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The problem that the mechanism theory attempted to solve was, how the strength of 
social movement transmitted to judicial interpretation. Previous constitutional theories 
only recognized one transmission mode — Constitutional amendment. Social movement 
can create new constitutional ideas, which were developed under the pressure of public 
opinion, urging the legislature to absorb such ideas through constitutional amendment 
that must be followed in judicial interpretation. The liberal scholars of constitutional law 
pointed that, apart from constitutional amendment, social movement can have an affect 
on judicial interpretation through so-called “constitutional culture.” Constitutional culture 
refers to “the understandings of role and practices of argument that guide interactions 
among citizens and officials in matters concerning the Constitution’s meaning.” 28 
Compared with constitutional amendments, constitutional culture has two features. One is 
the uncertainty of its effect. In constitutional culture, the interactions between officials 
and the public can generate a new constitutional idea; however, a judge may not it may 
not necessarily accept it as a constitutional amendment. Indeed, there is a close contact 
between judges and constitutional culture; the former were even deeply affected by such 
culture, which provides social movement many opportunities to influence judges. 
Sometimes, judges would actively participate in constitutional culture. For instance, 
constitutional litigation can be initiated through social movement so as to directly 
communicate with judges on new constitutional ideas and use the courtroom as its 
forum.29 Sometimes judges would be passively involved in constitutional culture. In 
congressional hearings regarding the appointment of judges, for example, fiercely 
discussed constitutional ideas in social movement are often converted into the 
cross-examination that the judges must face.30 On some occasions, although judges do 
not participate in or get involved with legal culture, they would still have opportunities to 
learn the information concerned as a member of the legal community: The elections, 

                                                        
28 Reva B. Siegel, Constitutional Culture, Social Movement Conflict and Constitutional Change: The 

Case of the de facto ERA, 94 California Law Review 1323, 1325 (2006). 
29 For example, in the 1940’s, the National Association for the Advancement of Colored People launched 

a series of constitutional litigations on equal constitutional protection in the United States, and dialogued with 
the Supreme Court on the new concept of equality in racial integration. See Mark V. Tushnet, The NAACP’s 
Legal Strategy against Segregated Education, 1925–1950, The University of North Carolina Press (Chapel 
Hill) (1987). Nowadays, the justice even initiated reading out the dissenting opinion of the case, through such 
unusual behavior, to arouse popular support, mobilize citizens to influence legislation and adopt the 
constitutional ideas in the dissenting opinion. See Lani Guinier, Demosprudence through Dissent, 122 
Harvard Law Review, 4 (2008); Lani Guinier, Courting the People: Demosprudence and the Law/Politics 
Divide, 89 Buffalo Law Review, 539 (2009). 

30 In recent years, a famous event was the hearing on Robert Bork’s appointment in 1987. As a 
conservative representative, Bork’s constitutional ideas on race, abortion, police rights, freedom of education 
and speech have been seriously questioned. Eventually, his appointment was not passed in the Senate. Bork 
described the disputes in the hearing as a “bloody crossroads.” In his view, the Supreme Court (including the 
social movement) was politically tempted, and he was rejected due to his resistance against such temptation. 
See Robert H. Bork, The Tempting of America: The Political Seduction of the Law, Touchstone (New York) 
(1991). 
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legislation, and advocates of constitutional amendment initiated by social movement in 
carrying out constitutional ideas will attract judges’ attention, which would imperceptibly 
influence their constitutional judgments.31 However, all these effects are not as certain as 
a constitutional amendment that judges must follow.  

The second feature of constitutional culture is the interaction among multi-subjects in 
the process of generating constitutional ideas. In the procedure of constitutional 
amendment, the subject generated by the constitutional ideas is simple, which mainly 
includes social movement and the legislature, and the generating process is one-way: 
Social movements put forward ideas which are processed by the legislature and 
implemented by the judiciary after constitutional amendment. The liberal scholars of 
constitutional law disclosed the richness of generating constitutional ideas, who were 
deeply affected by Professor Robert M. Cover. In Cover’s opinion, “the creation of legal 
meaning — ‘jurisgenesis’ — takes place always through an essentially cultural medium. 
Although the state is not necessarily the creator of legal meaning, the creative process is 
collective or social.”32 Cover denied the state’s monopoly on legal meaning, restored the 
status of other subjects, and further emphasized that the state did not naturally have the 
discourse advantage. Instead, the state must compete with other subjects and only the 
winners’ idea could become the law.33 

The theory of constitutional culture further developed Professor Cover’s viewpoint. 
On the one hand, the theory of constitutional culture elaborately described each subject in 
the process of generating legal meaning. Scholars broke the idea of a united concept of 
“the state,” focused on different roles of the executive, legislative, and judicial branches 
in constitutional culture, and put forward theories of legislative and administrative 
constitutionalism.34 They also highlighted the conflicts and compromises of subjects 
other than the state, especially the confrontation between social movement and 
countermovement. It is social movement conflict rather than the movement itself that 
changed the Constitution in the United States.35 On the other hand, the theory of 
constitutional culture corrected Cover’s partial emphasis on the competitive relationship 

                                                        
31 For example, the feminist movement in the 1970’s prompted the Senate to propose the Equal Rights 

Amendment. Even though it did not come into effect because of insufficient number of ratification of states, 
the concept of the amendment has been widely accepted by the Court and become the mainstream 
interpretation of the equal protection provisions. See Siegel, fn. 28 at 1323–1419. 

32 Robert M. Cover, Nomos and Narrative, 97 Harvard Law Review 4, 11 (1983). 
33 Martha Minow, Michael Ryan & Austin Sarat eds. Narrative, Violence, and the Law: The Essays of 

Robert Cover, The University of Michigan Press (Ann Arbor), at 2 (1992). 
34 For example, Professors Jack M. Balkin and Reva B. Siegel argued that, in order to change the 

Supreme Court’s interpretation of equal rights provision, the liberals can break through the Executive and the 
Legislature at first and then try to convince the Judiciary. See Jack M. Balkin & Reva B. Siegel, 
Remembering How We Do Equality, in Jack M. Balkin & Reva B. Siegel eds. The Constitution in 2020, 
Oxford University Press (Oxford), at 93–105 (2009). 

35 See Siegel, fn. 28 at 1323–1419. 
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between other subjects and the state, and replaced it with a more extensive “interaction” 
concept and combined mutual mobilization, learning, and compromise outside of 
competition into its consideration.  

The theory of constitutional culture answered the mechanism problem of social 
movement in acting on constitutional change, while the cycle theory of social movement 
attempted to understand the process of social movement’s influence on constitutional 
change. Professor William N. Eskridge proposed that social movement based on identity 
in the second half of the 20th Century experienced three stages in terms of the 
disadvantaged groups, and each stage may affect constitutional interpretation of freedom 
of speech, due process, and equal protection.36 

The first stage can be called the “non-mobilized stage.” At the time, disadvantaged 
groups were not generally mobilized, and a few elites advocated social movement. These 
elites pursued constitutional support in many respects. For example, regarding the 
freedom of speech, they held that even if the state did not have the obligation of actively 
protecting disadvantaged groups in discourse, it should not ignore the voices of those 
disadvantaged groups. In due process, they focused on “procedural due process,” and 
required that the state could not deprive disadvantaged groups of liberty and property 
without due process. Under equal protection, they only sought the minimum protection. 
That is, the government’s differentiated treatment against disadvantaged groups must 
have a rational basis. During this stage, conservative social powers insisted on 
maintaining the status quo, and were aware of the threat of disadvantaged groups.  

The second stage can be called the mass mobilized stage. At this time, respective 
social movements stepped up their political platforms along with many disadvantaged 
members’ participation in the struggle,, and the constitutional demands of disadvantaged 
groups increased accordingly. Under freedom of speech, they put forward that the state 
could not only combat against such groups but also protect the discourse space for 
disadvantaged groups protesting stigmatized situations, especially the right to criticize 
conservative power. They transformed the demand of due process to “substantive due 
process” and combined some personal interests (such as the right to abortion) as the right 
to privacy in order to prevent state intervention. With equal protection, they required a 
raise in the standard of review of government behavior. For example, racial 
discrimination must undergo “scrutiny,” which means differentiated treatment may not be 
justified any longer based on such aspects such as gender, disability, or sexual orientation. 
During this period, social conservative powers and social movements had fierce collisions 
with intensive conflicts.  

The third stage can be called the post-movement stage. At this stage, social 
movements of disadvantaged groups achieved preliminary successes, gradually attached 
                                                        

36  William N. Eskridge, Jr., Channeling: Identity-Based Social Movements and Public Law, 150 
University of Pennsylvania Law Review 419, 477 & 509 (2001). Unless otherwise particularly noted below, 
the discussions at various stages are based on the same article. 
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themselves to daily politics, and became members of the pluralistic political ecology. 
Meanwhile, the status of conservative power swapped with disadvantaged groups: The 
disadvantaged groups became the masters and advocated to maintain the status quo, while 
conservative power resorted to attacking a disadvantageous situation. Under freedom of 
speech, conservative power retreated from a number of “enclave fields,” and attempted to 
maintain discourse control in relation to certain sensitive issues. Under due process, 
conservative power raised other rights against the right to privacy (such as parents’ right 
in abortion) on the one hand, and turned to local courts for help on the other. Accordingly, 
a dramatic scene unfolded over the issue of equal protection: The marginalized 
conservative power claimed that the originally disadvantaged groups acquired 
“privilege,” while it was suffering from “reverse discrimination.”  

As a whole, the cycle theory of social movement not only explored the similarity of 
its development process, but also concluded the synchronizing changes between the 
development stage and constitutional demands. Together with the theory of constitutional 
culture, it exposed internal rules of social movement in acting on constitutional change 
from various perspectives, proved and established the constitutional status of social 
movement, and preliminarily resolved debate at the descriptive level. Thus, social 
movement did lead to constitutional change.  

II. DEBATES AT THE PRESCRIPTIVE LEVEL: SHOULD SOCIAL MOVEMENT INFLUENCE 
THE CONSTITUTION? 

A. Worries about Factions, Republicanism, and Exclusion of Social Movement 

Should social movements influence the Constitution? For the Framers, the answer 
would certainly be “no,” because such movements represented a vital threat to the 
political regime — factions. Reacting to the previous sovereign monarchy, America chose 
a republic form. This is not only reflected at the federal level, but also in Section 4 of 
Article 4 of the Constitution, which provides that “The United States shall guarantee to 
every State in this Union a Republican Form of Government.” In fact, the core of 
classical republicanism can be summed up as the “three public (in Chinese)”: Civic virtue, 
deliberation, and common good. Civic virtue refers to “the devotion to fellow citizens and 
to country so deeply instilled as to be almost as automatic and powerful as the natural 
devotion to self-interest.”37 Deliberation refers to the direct discussion and dialogue 
among citizens for common good in a typical mode of public assembly. Common good 
refers to public interest beyond personal interest, which can discover objective existence 
according to practical rationality.38 Citizens with civic virtue who can discover and 
realize common good through deliberation are the ideal of classical republicanism, which 

                                                        
37 Herbert J. Storing, What the Anti-Federalists Were for: The Political Thought of the Opponents of the 

Constitution, University of Chicago Press (Chicago), at 20 (1981). 
38 Cass R. Sunstein, Interest Group in American Public Law, 38 Stanford Law Review 29, 31–32 (1985). 
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also lingered in the minds of the Framers in the United States.  
The Republic was not born in a vacuum, but to protect against internal and external 

enemies. The most important internal enemy was factions. In Madison’s view, a faction is 
“a number of citizens,…who are united and actuated by some common impulse of 
passion, or of interest, adverse to the rights of other citizens, or to the permanent and 
aggregate interests of the community.”39 Members of factions have no civic virtue as 
they aimed to achieve personal interests through public power and endangered the 
republic. To prevent the breeding of factions, it was essential to maintain the 
heterogeneities of citizens because economic gaps would make people more sensitive to 
personal interests. Moreover, citizens should also directly participate in politics because 
such participation is a classroom to foster their civic virtue.40 All of these ideas were 
regarded as indispensable weapons of the republic against factions, from ancient Greece 
to the anti-federalists.  

However, only small countries with small populations can achieve these ideals, and 
the federal Framers strongly hoped to turn the United States into a large and populous 
country. How was it possible to defend against factions and maintain the republic in such 
a powerful country? The Framers made a series of constitutional arrangements. First, they 
believed that adoption of a representative system could properly increase the distance 
between congressmen and voters so as to protect the civic virtue of the congressmen from 
limitations of voters and thus turn Congress into the venue of deliberation. Second, they 
insisted that even if there were factions, a steady and powerful faction may not be so 
easily generated and intervene in politics due to the vast dimension of the country and 
various divisions of public interests. Additionally, the Framers expected the court to 
protect common good because the latter was not directly responsible to the voters.41 
According to popular views at that time, African-Americans and women lacked civic 
virtue, so the Constitution did not confer upon them the right to participate in politics.42 

The Framers in the United States maintained republicanism ideals and made some 
innovations in realizing the republic. These methods were all based against the old 
concerns facing the republic, namely factions. Social movements representing interests of 
particular social groups not only had constitutional status but were also rejected by the 
Framers.  
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B. Crisis of Democracy, Pluralism, and Acceptance of Social Movements 

It is fair to say that the measures taken by the Framers of the United States 
Constitution to prevent factions were not successful. Therefore, the republic system faced 
a series of (social and political) problems in the mid 20th Century. Along with the 
emergence and development of national parties, Congress became the venue for different 
parties struggling for power, which made it difficult to find traces of the idealism of 
republicanism in the United States. Moreover, the parties’ impact extends to every corner 
of the country, allowing them to effectively integrate various interests of stakeholders and 
collect public strength, which made defeated the goal of preventing the stabilized status 
of major parties through the expansion of their respective territories. The Court could 
rarely play the role of safeguarding public service functions, and even it became the tool 
of factional fighting between different (political) parties in cases such as Lochner vs. New 
York,

43
 in which it stood with specific interest groups (the capitalists). Accordingly, it is 

leading to the decay of the United States of America. 
However, the top priority of the United States is not to rebuild the republic, but to deal 

with the crisis of democracy. With the rise of the Cold War, democratic issues became the 
outposts of two great ideological camps in the United States. The Framers’ practice of 
resisting factional parties through limiting civil rights of African-Americans and women 
was strongly criticized by the opposition camp from a democratic perspective, as it 
threatened the democratic legitimacy of the political regime.

44
 In order to address such 

crisis of democracy, scholars of public law and political science circles introduced the 
so-called theory of “pluralist democracy.” According to the new theory, Congress was not 
useless in such factional fights; on the contrary, it was only through bargaining between 
different factions that it could make a proper choice of values. In this way, the factional 
fight was changed from the “enemy” of decision-making into the basis for justified 
decision-making, from the suffering of the republic into the elements of democracy. 

From a pluralist view, democracy is not in the exclusion of public discussions, but in 
the struggles and compromises between various factions of parties. What deserved 
(public) concern was not the factional fight, but the inability of democracy to function 
due to the striking dominance of one faction, which led to no bargaining between 
different political parties.45 In order to prevent the monopoly of one party, the Court 
should stand on the side of groups that lack bargaining power or opportunity, acting as a 
tool for sustaining bargaining between different parties. Starting from “Footnote Four” in 
the Carolene Products case, such a view became the self-image of the Supreme Court. 
Justice Stone held in the footnote that, if one of the groups has become “discrete and 
                                                        

43 Lochner vs New York, 198 U.S. 45 (1905). 
44 Regarding the democratic crisis arising from African-American and women’s lack of civil rights and 

theoretical repercussions, see Richard A. Primus, The American Language of Rights, Cambridge University 
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45 See Sunstein, fn. 38 at 32–35. 
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insular minorities” in the political process, such a situation would provide a basis for 
judicial review.46 Just as Professor Bruce Ackerman says, Carolene Products keenly 
anticipated that the decline of laissez-faire philosophy of the Court in the past had turned 
a pluralistic negotiation structure into the top priority of the Constitution, which acted as 
the “perfecter” of pluralist democracy,47 and was no longer the guardian of republicanism. 
The Supreme Court started to defend the rights and interests of the “discrete and insular 
minorities” such as African-Americans and women in the Brown Case, worked with 
Congress, the President, and social movements to complete the civil rights revolution,48 
and cleaned up racial and gender elements unrelated to democracy. Consequently, the 
democracy crisis of the Constitution was temporarily solved in the United States after 
winning the Cold War. 

Obviously, pluralist theory left some space for social movement to affect the law and 
the Constitution. In legislation, such movements lobby members and parties within 
Congress to include the interests of groups in the legislative agenda, enabling the parties 
to bargain, and thus strengthen the democratic legitimacy of decision-making. From a 
judicial aspect, the outbreak of social movements is often a sign of the groups concerned 
lacking bargaining capacity, and thus the judiciary’s hearing of the demands of social 
movements helps to improve democracy and strengthens the political legitimacy of 
constitutional interpretation. The acceptant attitude of such pluralist theory toward social 
movement reflects the reality that the movements took the center of the political stage in 
the late 20th Century. This is an aspect that any political-legal theory must treat seriously 
and inevitably. 

Pluralism has an incidental effect: Pluralist theory treated values as the outcome of 
bargaining, denied the objectivity of public interest, and indirectly excluded the 
monopoly of interpretation of public interest of any institution, including the Supreme 
Court’s monopoly of interpretation of the Constitution. This in fact provided a possibility 
for social movement to promote citizens’ rights in the interpretation of the Constitution. 
According to Professor Reva B. Siegel, there are two sources regarding citizens’ rights in 
the interpretation of the Constitution, which is rooted in the constitutional tradition of the 
United States. One is Puritanism, which is against the controlled power of Roman 
Catholics regarding the interpretation of the Bible. It argues for “the legitimacy of 
individual… interpretation as against the claims of a specific, hierarchically organized 
institution.”

49
 Such a view is also used for the interpretation of the Constitution in the 

United States. The other source is the text of the Constitution. The preamble to the 
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Constitution starts with the subject “We the people,” recognizing that the people are the 
authors of the Constitution, who shall of course have the right to express their views on 
the meaning of the work, including modification of previous views. This is also reflected 
in the isogeny of the two words “authorship” and “authority.”50 Essentially, the Supreme 
Court should not monopolize the power of interpretation of the Constitution, and the 
people are the authors of the Constitution, who should have the right to express their 
understanding of it through social movement. While their understanding can be diverse, 
the people should bargain to determine what kind of the understanding should be adopted 
by the state. 

C. Balance between Law and Politics, Constitutional Authority and Its Restriction on 
Social Movement 

However, pluralism did not completely answer the question of the constitutional 
status of social movement, but brought new concerns in the United States. If judicial 
interpretation responds to all the demands of social movement, it will turn into a purely 
political process. This may uphold the political authority of the Constitution, but who will 
maintain the value of the rule of law? How can the legal authority of the Constitution be 
reflected? After all, political and legal authorities are two sides of one law and neither 
side can be neglected. This can be seen from public reactions to former President 
Roosevelt’s “Court packing plan.” On the one hand, the public generally supported 
Roosevelt’s challenge of the judicial interpretation of the Supreme Court on the 
Constitution through promoting legislation, looked forward to the change of direction of 
judicial interpretation in a timely manner, and regained the democratic legitimacy and 
reconstruction of political authority of the Constitution. On the other hand, Roosevelt’s 
practice of affecting judicial interpretation through control of the Court’s personnel did 
not receive sufficient positive responses from the public, because the latter hoped that the 
Court would maintain a certain distance from daily politics so as to help uphold the legal 
authority of the Constitution.51 Then, how could there be a balance between the two 
kinds of authorities of the Constitution? This was the core concern of the theory of 
constitutional change in the contemporary United States, as previously discussed. 

In order to answer this question, scholars at first found a way out within the pluralistic 
vision. A channel must be left for social movement in affecting judicial interpretations of 
the Constitution, particularly those involving “discrete and insular minorities,” so as to 
maintain pluralistic democracy. Moreover, the neutrality, stability and predictability of 
the administration of justice should be guaranteed in order to uphold the rule of law, 
which prevented excessively direct and frequent influence of social movement on the 
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Constitution. A compromised result with the two considerations was that social 
movement was allowed, and only allowed, to impose indirect influence on the judiciary. 
How could such an indirect influence be achieved? Of course, social movement 
legislative lobbying and initiating constitutional amendments could be one option. But 
constitutional amendment at the federal level was too difficult, and rarely occurred in the 
second half of the 20th Century, which created a situation where constitutional reforms 
were too slow to respond to political reality. 52  It is not difficult to imagine, if 
constitutional change were evaluated in the United States in the 20th Century only 
according to constitutional amendments, the conclusions drawn must be far from the real 
situation.53 As a result, a channel that could transmit social movement more easily must 
be identified without affecting the judiciary directly. In the view of scholars like Jack M. 
Balkin, this channel is via the appointment process of justices of the Supreme Court. In 
light of the Constitution, Supreme Court candidates not only depend on Presidential 
nomination, but also on congressional review, and the President and Congress in turn are 
the bodies representing the public, which can be lobbied and persuaded by social 
movement. One example is that in the 1980’s, the conservatives supported the election of 
Ronald W. Reagan as President in order to reverse the liberal judicial philosophy of the 
Warren Court, which provided the President an opportunity to change the composition of 
justices within the Supreme Court.54 

However, Balkin’s scheme did not address the imbalance between law and politics, 
but simply shifted the burden of balance from the Court to the executive branch and the 
legislature. If we accessed the Senate’s hearings records on Supreme Court candidates, 
we would easily notice a contradictory scene: The Senate, as an institution, was more 
concerned with the independence of judges and adherence to the rule of law, while those 
senators, individually, were more interested in whether the candidates could serve their 
respective partisan interests.55 Even worse, because most justices generally serve in 
longevity, the frequency of initiating the appointment process is not much more than that 
of a constitutional amendment. In addition, the President and Congress are likely to 
misjudge the political standing of justices, and cannot estimate the possibility of justices’ 
change of position during their term of office. Justice Sandra D. O’Connor stands as one 
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extreme example. When, in her later years, she encountered a situation of a balanced 
composition of conservative and liberal justices in the Supreme Court, her position 
repeatedly swung so as to act as a key minority.56  This caused a malfunctioned 
mechanism of conducting the demands of social movements through the appointment 
process. 

Accordingly, there is a need to turn from an indirect approach to a direct one in order 
to broaden the channel of social movements’ influence on the administration of justice; 
that is, to allow the Court to consider the demands of social movements while severely 
restricting the conditions of consideration by the Court. The pluralism-facilitating theory 
proposed by Professor William N. Eskridge is a product of such thought.57 As previously 
mentioned, the real threat to pluralism is not factions, but a single powerful party. 
Eskridge further noted that the dominance of one powerful party might result from 
repression of “discrete and insular minorities,” but also from the favoritism of minorities 
by the Court, which might make the mainstream faction lose confidence in negotiations. 
It is acceptable for the Court to support minorities and for the mainstream party to be 
dissatisfied with the outcome of negotiations, but the key point lies in the existence of the 
negotiation mechanism, which is the prerequisite for constitutional dialogue across 
generations.58 Therefore, the minority and mainstream factions respectively set their own 
boundaries for the Court. On the one hand, the Court can intervene only when the 
minority faction lacks opportunity for negotiations. On the other hand, as long as the 
Court’s intervention made the mainstream faction lose confidence in the negotiations, 
such intervention would be excessive. 

The consequences of excessive intervention of the Supreme Court in politics are 
serious in the interpretation of the Constitution, as it would undermine the political and 
legal authorities of the Constitution at the same time. According to the standards of 
Professor Eskridge, Roe vs Wade59 is an example of such improper intervention in which 
the Court was excessively influenced by the feminist movement, overstepping the line 
between law and politics. When the Court becomes entangled in politics, it is difficult to 
interpret the Constitution detachedly in accordance with legal principles, and thus will 
                                                        

56 There is a high degree of uncertainty between the appointment of the judges and the candidates’ 
personal position in the United States. See Jeffrey Toobin, The Nine: Inside the Secret World of the Supreme 
Court, HE Fan trans. Sanlian Bookstore (Shanghai), (2010). 

57 William N. Eskridge, Jr., Pluralism and Distrust: How Courts Can Support Democracy by Lowering 
the Stakes of Politics, 114 Yale Law Journal, 1279 (2005). 

58 On the Constitution as a cross-generational dialogue, see TIAN Lei, 第二代宪法问题——如何讲述美国

早期宪政史 (Second Generation of Constitutional Question — How to Tell the Early Constitutional History 
of the United States), 6 环球法律评论 (Global Law Review), 96−120 (2014). In order to maintain such 
dialogue, the Constitution of the United States resolved the present disputes and maintained the possibility of 
resetting the disputes in future. For the dual feature of the Constitution, see Louis M. Seidman, Our Unsettled 
Constitution: A New Defense of Constitutionalism and Judicial Review, Yale University Press (New Haven), 
(2001). 

59 Roe vs Wade, 410 U.S. 113 (1973). 



2016]   SOCIAL MOVEMENT AND CONSTITUTIONAL CHANGE   611 

damage the legal authority of the Constitution. When it comes to political authority, he 
pointed out that the verdict of the Supreme Court made those who opposed abortion feel 
as if, “they had been disowned by this country.” Now that the relationship was broken, 
they felt it was meaningless to continue negotiations and should not “bother going to state 
legislatures to reverse that decision.”60 In this way, the faction opposing abortion was 
pushed away from normal political channels, and the political situation of pluralistic 
coexistence was on the verge of collapse. Therefore, the Supreme Court can either 
improve or undermine pluralistic democracy through absorbing the influence of social 
movements. Once there is destruction of such democracy, the Supreme Court cannot 
justify the political legitimacy of constitutional interpretation, and the political authority 
of the Constitution will cease to exist. “The foundation of the Constitution lies in people’s 
heartfelt support, and the constitutional power lies in people’s good faith.”61 When social 
movements no longer believe that the Constitution can support their demands, they will 
not assert their visions through pushing for constitutional change, nor support and believe 
in the Constitution. As such, how can the Constitution play its political authority? 

From Jack M. Balkin to William N. Eskridge, pluralism is about trying to maintain a 
“dynamic and fragile”62 balance between law and politics while showing legal and 
political authorities of the Constitution in the United States. In the final analysis, 
difficulty in balancing law and politics stems from pluralism itself. Maintenance of legal 
authority requires impartial judgment, but pluralism requires the Court to protect private 
interests of the “discrete and insular minorities” for the political authority. Even if 
protection of private interests can indeed enhance political authority, it will be at the cost 
of weakening legal authority, allowing excessive protection of private interests that can 
lead to the double loss of legal and political authorities. On this account, some scholars 
attempted to jump out of pluralism and drew some useful elements from republicanism to 
eliminate the tension between the political and legal authorities. In their view, the 
political authority of the Court in constitutional interpretation does not arise from 
maintaining a pluralistic political structure, but from the justices who can uphold devotion 
to the public interest, make fair judgments, and protect common good. Constitutional 
interpretation with the spirit of devotion to the public interest will naturally go without 
partiality, and such interpretation points to the common good will become predictable, 
which means realization of political authority and achievement of legal authority. In this 
way, the issue will turn from how to reconcile the contradictions between legal and 
political authorities to how to ensure the justices follow the principles of republicanism. 

At first glance, following the principles of republicanism is just like going back to the 
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founding era. Indeed, scholars who advocated the revival of republicanism63 devoted to 
drawing a line with pluralism. Professor Owen Fiss pointed out that, “[t]he judge is not to 
speak for the minority or otherwise amplify its voice. The task of the judge is to give 
meaning to constitutional values, and he or she does that by working with the 
constitutional text, history, and social ideas. The judge searches for what is true, right, or 
just. He or she does not become a participant in interest group politics.”64 After 200 years, 
however, social movement has become an important role on the political platform, and 
simply ignoring this will be unrealistic. Whilst the judge impartially interprets the 
Constitution, his or her personal rationality and cognitive ability does have limits.65 In 
order to find the public interest, the judge needs to “brainstorm” to listen to all the voices 
of all stakeholders. Brainstorming is achieved via dialogue with all the parties and 
stakeholders. According to Professor Fiss, the judge can neither decide the scope of 
participants nor control the progress of the dialogue with the view to widely collect 
opinions of various participants. Instead, the judge must respond to each participant, and 
demonstrate the legitimacy of the judgment to prove that it is in the public interest.66 
Social movement does not only have the qualification of participating in the dialogue, but 
is also one of the most important parties to such dialogue. 

In Professor Fiss’ theory, social movements have been qualified for dialogue, but are 
still seen as factions, whose proposition is regarded as opposite to public interests, which 
can only be listened to but cannot be adopted completely. Are there any exceptions in 
which social movements could go beyond factions and become the voice of the public? If 
the answer is yes, the proposition of the social movement is for the public interest, which 
means the Court should adopt it in constitutional interpretation. Professor Bruce 
Ackerman used the term “constitutional moment” to describe such exceptions. In his view, 
the logo of constitutional moment is the constant upgrade of mass mobilization, which 
requires fundamental changes, and thereafter needs to experience three stages: First, 
social movement should successfully mobilize the support of most voters, and win an 
overwhelming victory in the election; then, the movement must challenge the government 
branches that hold opposition views, and force the latter to “timely twist,” and finally, it 
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should also win a field “consolidating election” to end the constitutional moment.67 It is 
thus clear that social movement constantly sharpened its democratic legitimacy of 
demands in the process of constitutional moment, and eventually made its demands 
coincident with the public interest. According to republicanism, the Supreme Court 
should accept this appeal in constitutional interpretation. 

Effectively, social movement is a kind of partisan politics in the American political 
tradition, and its influence on the legitimacy of constitutional change is far from 
self-evident. The Framers started from republicanism philosophy and excluded the 
constitutional status of social movements. The democratic crisis during the Cold War 
prompted American scholars to raise the democratic view of pluralism, and set the 
political authority of the Court on the protection of “discrete and insular minorities,” and 
began to accept the constitutional status of social movement, which also exposed the 
conflict between the political and legal authorities of the Constitution. In order to resolve 
this conflict, the pluralists attempted to set restrictions on the Court’s intervention in 
politics and to prevent damage on the neutrality and authority of the law arising from 
excessive protection of minorities. Other scholars advocated the revival of republicanism 
to rebuild the source of political authority of the Constitution so as to dispel the tension 
between the legal and political authorities. Under normal conditions, social movement is 
useful for the Court to explore common good and thus should enjoy the right to be heard 
in court; while in exceptional circumstances, the demands of the movement can coincide 
with the public interest, and the Court should fall in with such demands in constitutional 
interpretation. 

CONCLUSION 

The development of constitutional evolution theory in the United States showed that 
social movement was closely related to the success or failure of implementing the 
Constitution. It is possible that, if done in a correct way, the Constitution can maintain its 
relative stability and predictability, consolidate legal authority and keep pace with the 
times, while absorbing tensions of social movements and strengthening political authority 
at the same time. On the contrary, it may pay a great cost in relaxing the principles of rule 
of law, if it becomes involved but is unable to mediate political disputes of social 
movements, and eventually suffer from dual loss of legal and political authorities if 
handled improperly. 

While the warnings of scholars in the United States still ring in our ears, social 
movements have entered the agenda of implementing the Constitution in China. Since the 
late 20th Century, civil society movements started to appear, citizens’ rights 
consciousness was awakening, the reforming process of rule of law sped up, and the 

                                                        
67 Bruce A. Ackerman, We The People, Vol. 2 Transformations, TIAN Lei trans. China University of 

Political Science and Law Press (Beijing), at 3 of the Preamble, 16−19 (2014). 
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ruling Party began to emphasize the status of the Constitution in its national life. The 
composite of multiple factors led to a group of citizens’ special actions. The organization 
and mobilization of such actions have the prototype of social movement, aiming at “rights 
protection through legal reforms,” while the discourse and action strategies are closely 
related to the Constitution. They expressed their claim as a constitutional right, and tried 
to activate the mechanism of constitutional review of the legislature and judiciary. There 
are many experiences of civil actions that contribute to the state in response, and their 
demands were put in the legal reform agenda, and were realized in new legislation or 
administrative rules. In this regard, a typical case is that of the Hepatitis B Virus (HBV) 
carriers, who argued for their labor and equal rights in the Constitution against 
employment discrimination. They submitted the proposal of constitutional review to the 
National People’s Congress (NPC), and brought actions to challenge the constitutionality 
of the discriminatory provisions. Later, the State Council and the NPC started their 
reforms and: promulgated The General Standard for the Physical Examination of Civil 
Servants Recruitment (for Trial Implementation) to abolish the practice of detecting 
Hepatitis B; amended The Law of the People’s Republic of China on the Prevention and 
Treatment of Infectious Diseases, in which it incorporated the principle of 
non-discrimination, and enacted The Law of the People’s Republic of China on 
Promotion of the Employment which extended the ban on discrimination to the private 
sector. Such legal reforms resulting from the interaction between the government and the 
public is different from the previous mode of monopolized reform by the government, 
which can be called “responsive legal reform.”68 

The responsive legal reform that put constitutional rights into the law could be one of 
the ways of implementing the Constitution in China. Currently, attempts to implement the 
Constitution through the judiciary just came to an end, and some scholars build their 
hopes of implementing the Constitution on responsive legal reform.69 In China, the 
descriptive study of responsive legal reform has just started,70 and the prescriptive 
research may face a similarly complex situation as in the United States. Therefore, how 
do we evaluate the response to civil action in responsive legal reform? How do we judge 
the appropriateness of government feedback? Indeed, civil action requires processing 
                                                        

68 On the responsive legal reforms and cases, see in detail, YAN Tian, China’s Responsive Legal Reform: 
The Case of Employment Discrimination Law, J.S.D. Dissertation, Yale University (New Haven), (2014). 

69 ZHANG Qianfan, 宪法实施靠谁？论公民行宪的主体地位 (How May the People Implement the 
Constitution? A Populist Perspective), 4 比较法研究 (Journal of Comparative Law), 1−12 (2014).  

70 There are not many theoretic tools to describe and summarize social movements in constitutional 
science. Therefore, American scholars often use the paradigm of sociology in this regard, and such practice 
has also been imported to China’s legal circles, but is rarely applied in constitutional issues. See LIAO Yi, 从
情感崩溃到法律动员—— 西方法律与社会运动理论谱系与反思 (From Emotional Crash to Legal Mobilization 
— Western Legal and Social Movement Theory Pedigree and Reflection), 5 法学 (Law Review), 189–196 
(2014); XIE Yue, 从“司法动员”到“街头抗议”—— 农民工集体行动失败的政治因素及其后果 (From “Judicial 
Mobilization” to “Street Protest” — Political Factors of Unsuccessful Migrant Workers’ Collective Action 
and Consequences), 9 开放时代 (Open Times), 46–56 (2010). 



2016]   SOCIAL MOVEMENT AND CONSTITUTIONAL CHANGE   615 

political demands through the constitutional channel, and corrects legal provisions 
violating the Constitution. If the Chinese government responds to the demands, the role of 
the Constitution in addressing disputes and unifying the legal system will be reflected, 
and accordingly the political and legal authorities of the Constitution can be improved. As 
a result, the state responsible for the implementation of the Constitution should not 
disregard civil actions in principle. 

However, is the term “responsive” equal to “supportive”? The answer should be given 
in various contexts. In the case of HBV carriers, the answer was “Yes.” From the 
pluralistic perspective, the groups that the actors represented lacked a channel to enter the 
political process, and their interests should be considered. From a republicanism 
perspective, guarantee of equal employment rights for HBV carriers will not damage the 
interests of other groups, but just cause a net increase in social welfare, and the group’s 
interests coincided with the public interest and should be protected accordingly. The 
conclusion of pluralism is consistent with that of republicanism, as the government’s 
support for the rights of HBV carriers will help strengthen the authority of the 
Constitution. In a different case in which one candidate attended the college entrance 
examination in another place, the answer would become blurred. Both the advocates and 
opponents for the practice of accompanied children studying in one place while attending 
the college entrance examinations in another location relied on the constitutional right to 
education and equality. According to pluralistic views, the interests that both sides 
advocated should be considered in the decision-making, and the public interest is 
obviously somewhere between the two. In this case, republicanism should remind the 
government to keep distance between the two opposing voices and make decisions based 
on public interest after extensive collections of opinions; otherwise, it will not be 
sufficient to maintain the authority of the Constitution. Indeed, for research on responsive 
legal reform, the priority is to determine the position, and provide coherent standards on 
whether and how, if the answer is yes, the government should respond to constitutional 
demands. 

Overall, marked by the responsive legal reform, social movements have emerged on 
the horizon of implementing the Constitution in China. Therefore, it will be of great 
benefit to consider the local path to implementing the Constitution through an 
understanding of the development of social movement and constitutional change theory in 
the US. 
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