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Abstract  The crime of deliberately rendering an arbitral award in violation of law was 
provided at the end of Article 20 of the Amendment VI to the Criminal Law of the 
People’s Republic of China. Such a crime is likely to be misunderstood because views 
are sharply divided on its implication and scope of application. In addition, pertinent 
provisions are not manipulable. The wording of violation of law should not be included 
in articles of the law, as legalese. The charge is the product of redundant legislation, 
whose provisions are bound to be considered as pieces of blank paper. The creation of 
the crime disrespects arbitration, and removes the peculiarities of it. The charge of the 
crime undermines the profession of international arbitration. Therefore, the crime should 
be repealed. Where cases were arbitrated wrongly, and social harms were caused, 
criminal law and other laws would serve as remedies. 
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INTRODUCTION 

A new charge of the crime of deliberately rending an arbitral award in violation of law 
is likely to be brought against arbitrators. The arbitrators’ liability in criminal law 
perplexes arbitration experts, but catches the eye of the public. It is generally thought that 
criminal law and arbitration law are two independent areas. But independence does not 
necessarily mean total irrelevance. Some cases have gained publicity where arbitrators 
were prosecuted for criminal responsibilities.1 On June 29, 2006, Amendment VI to the 
Criminal Law of the People’s Republic of China (hereinafter “A6CL”) was passed at the 
22nd meeting of the Standing Committee of the 10th National People’s Congress of the 
PRC. Article 20 adds an item to the end of Article 399,2 namely that, personnel bearing 
arbitral duty according to law, who deliberately render an arbitral award in violation of 
law and facts, if the circumstances are serious, shall be sentenced to fixed-term 
imprisonment of less than three years; if the circumstances are especially serious, the 
offender shall be sentenced to a fixed-termed imprisonment of not less than three years 
and not more than seven years. This is the newly stipulated Crime of Deliberately 

                                                        
1 The present article is focused on the crime of deliberately rendering an arbitral award in violation of law 

per se, disregarding the relation between arbitration law and criminal law. For other relevant issues one may 
refer to Alexis Mourre, Arbitration and Criminal Law: Reflections on the Duties of the Arbitrator, 1 
Arbitration International, 95 (2006).  

2 Art. 39 of the 1997 Criminal Law of the PRC provides as follows:  
Any judicial functionary who bends the law for the benefit of his own or bends the law for the benefit of 

his relatives or friends, and subjects to prosecution a person who clearly knows to be innocent and 
intentionally protects from prosecution a person he clearly knows to be guilty, or in the course of criminal 
trial, intentionally twists the law and makes judgements or orders which are contrary to the fact and law, shall 
be sentenced to fixed-term imprisonment of no more than five years or criminal detention. If the 
circumstances are serious, the offenders shall be sentenced to fixed-term imprisonment of not less than ten 
years. 

Whoever, in the course of civil or administrative trial, intentionally twists the law and makes judgements 
or orders which are contrary to the fact and law shall, if the circumstances are serious, be sentenced to 
fixed-term imprisonment of not more than five years or criminal detention. If the circumstances are especially 
serious, the offender shall be sentenced to fixed-term imprisonment of not less than five years and not more 
than ten years.  

Any judicial functionary who accepts a bribe and twists the law, and commits an act mentioned in the 
preceding two paragraphs shall, if his act concurrently constitutes a crime mentioned in Art. 385 of this law, 
shall be decided a law and punished according to the provisions with a heavier punishment.  
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Rendering an Arbitral Award in Violation of Law (hereinafter “DRAWVL”) in Criminal 
Law. As early as the time when A6CL was being drafted, domestic arbitral professionals 
voiced strong opposition.3 Although, A6CL was passed without substantial modification, 
China’s arbitral professionals must be mindful of this charge. Currently, the Supreme 
People’s Procuratorate of China is soliciting advice from the public to redefine “serious 
circumstances”and “especially serious circumstances” as follows: If one of the following 
circumstances exist in the course of arbitration where any arbitration functionary violates 
law and facts to render an arbitral award, it should be regarded as serious circumstance: 
(1) colluding with parties to fabricate a case by falsifying evidence or materials, thereby 
harming public interests or interests of any other person; (2) destroying, falsifying, 
concealing evidence, or knowingly admitting falsified evidence to render an arbitral 
award in violation of law; (3) purposely misapplying law, thereby harming public 
interests or interests of any other person; (4) causing economic losses of more than two 
hundred thousand yuan; (5) causing negative social consequences; and (6) other serious 
circumstances. If one of the following circumstances exists, it should be defined as an 
especially serious circumstance: (1) causing economic losses of more than RMB one 
million; (2) causing especially negative social consequences; and (3) other especially 
serious circumstances. The present article intends to elaborate on the constitutive 
elements and application scope of DRAWVL and analyze its impact upon arbitration 
practice as a profession in China by means of comparative study. 

I. A SURVEY OF DRAWVL 

According to Article 20 of A6CL and the general theory of elements of a crime in 
China, the following are the elements of the crime of deliberately rendering an arbitral 
award in violation of law:4 
                                                        

3 CHEN Zhongqian, 论枉法仲裁罪的设立当缓 (On Reprieving the Creation of Crime of Deliberately 
Rendering an Arbitral Award in Violation of Law), available at http://www.ccarb.org/content.aspx?docId= 
20060519164541937 (last visited Mar. 30, 2016); DONG Chungang, “枉法仲裁罪”刍议——仲裁人头顶的达摩

克里斯之剑 (On the Crime of Deliberately Rendering an Arbitral Award in Violation of Law — The Sword 
of Damocles over the Heads of Arbitrators), 6 中国仲裁与司法 (China Arbitration and Justice), 53 (2005); XU 
Quanquan, 枉法仲裁罪之批判 (A Critical Analysis of the Crime of Deliberately Rendering an Arbitral Award 
in Violation of Law), 3 广西民族学院学报 (哲学社会科学版) [Journal of Guangxi University for Nationalities 
(Philosophy and Social Science Edition)], 120 (2006). 

A special column published the discussion of whether deliberately rendering an arbitral award in violation 
of law should be regulated by the Criminal Law in Procuratorate Daily (Jan. 23, 2006). However, the theme 
of the discussion was extremely misguiding because it presupposed the objective existence of the crime of 
deliberately rendering an arbitral award in violation of law, and deemed that the main controversy is whether 
the crime should be regulated by Criminal Law or not. In fact, the precondition of the creation of the crime 
should be whether or not there exists the fact of rendering an arbitral award in violation of law. If the 
objective existence of the facts has been ascertained, it is only a matter of form whether the crime is named as 
mentioned in this article or otherwise.  

4 YU jian, 试析枉法仲裁罪 (An Analysis of the Crime of Deliberately Rendering an Arbitral Award in 
Violation of Law), 2 上海仲裁 (Shanghai Arbitration), 37 (2006). 
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(1) The crime infringes on the normal arbitration activity and the lawful rights and 
interests of parties in arbitration cases, and what the offence harms is the arbitration 
award. The crime infringes on dual objects,5 but mainly the normal order and activity of 
arbitration. According to A6CL, DRAWVL is a type of malfeasance crime.  

(2) The objective aspects of the crime6 are that in the course of arbitration the subject 
of the crime deliberately renders arbitral awards in violation of facts and law and the 
circumstances are serious. The key and difficult point is how to define “deliberate 
violation of facts and law.” 

(3) The subject of the crime is personnel undertaking arbitral duty according to law 
and it is a kind of special subject. In theory, there are two possible ways of defining 
personnel bearing arbitral duty. First, the subjects of the crime are arbitrators, exclusive of 
personnel undertaking work of administrative management, logistics, political parties, 
leagues, and trade unions.7 A competent arbitrator will not commit DRAWVL if he does 
not render any arbitral award. For example, though the director of arbitration commission 
is a qualified arbitrator, if he merely makes procedural decisions, he does not commit the 
crime.8 Second, the subject of the crime should be interpreted in a broader sense. Though 
arbitral award is rendered in the name of the arbitral tribunal, charge of said crime does 
not apply exclusively to arbitrators. So long as they can exert significant influence upon 
the final award, any individual bearing arbitral duty according to law can be criminally 
charged including arbitrators, directors of arbitration commissions, secretary-generals, 
working staff, proof readers, members of expert committees, testimony experts, witnesses, 
translators or interpreters involved in arbitration, etc. According to the 1994 Arbitration 
Law of People’s Republic of China, arbitrators are persons competent to render arbitral 
awards, but concerned personnel in an arbitral organ undertaking auxiliary functions9 can 
                                                        

5 The objective aspects of a crime, a concept in China’s Criminal Law, refer to the social relations 
infringed upon by criminal acts.  

6 The subjective aspects of a crime refer to natural person/s or legal person/s who perform/s conduct 
which harms society, and therefore shall bear criminal liability. However, the subjective aspects of a crime are 
the basis to criminally prosecute an alleged perpetrator of a crime, including guilty acts, guilty minds, 
causation, time, location, means, etc. 

7 LÜ Tu & YANG Henan eds. 中华人民共和国刑法修正案(六)理解与适用 [Interpretation and Application 
of PRC Criminal Law Amendment (VI)] , China Legal Publishing House (Beijing), at 84 (2006). Further, in ad 
hoc arbitration, arbitrators become the exclusive crime subject. According to the 1994 Arbitration Law of 
China, ad hoc arbitration is not applied in the Chinese mainland.  

8 WANG Haitao eds. 刑法修正案(六)罪名图解与案例参考 [Illustration and case reference of Charges of 
PRC Criminal Law Amendment (VI)], China Legal Publishing House (Beijing), at 285 (2006). See also, 付老

师讲授的“仲裁枉法裁决罪”笔记 (FU’s Lecture Note on the Crime of Deliberately Rendering an Arbitral 
Award in Violation of Law), available at http://www.mykh.net/bbs/viewthread.php?tid=103863 (last visited 
Dec. 21, 2006). 

9 Arts. 52 and 54 of the 1994 Arbitration Law of the People’s Republic of China provide that the award or 
mediation document should be sealed by the arbitration commission before being given to the litigants, and 
shows that the arbitral award and its legal effect are a consequence of the joint act of the arbitral tribunal and 
the arbitration commission.  
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exert substantial impact upon an award, and thus may become an accomplice of the crime 
instead of the subjects of the crime in their own right. Notably, the arbitral organ itself 
shall not become the subject of the crime. Therefore, where an arbitral award is rendered 
in violation of law, individuals directly liable should be criminally charged, but there are 
no legal grounds to prosecute the workplace. 

(4) The subjective aspect of DRAWVL is deliberation, and the negligence of an 
alleged perpetrator shall not result in a violation of DRAWVL. Criminal purpose and 
guilty intent are not required to fulfill the specific elements of the crime. However, it is 
still difficult to define deliberation. 

In China’s Criminal Law, the Crime of Misuse of Law is most analogous to 
DRAWVL. According to Article 399, the Crime of Misuse of Law is classified into two 
types: The first involves a judicial functionary who bends the law for his own benefit or 
for the benefit of his relatives or friends, and subjects a person to prosecution whom he 
clearly knows to be innocent, or intentionally protects from prosecution a person he 
clearly knows to be guilty, or in the course of a criminal trial, intentionally twists the law 
and makes judgements or decisions which are contrary to facts and law. Serious 
circumstances or especially serious circumstances are not essential conditions for the 
crime to be affirmed, but factors taken into account for weighing the penalty.  

The second type involves a judicial functionary who, while in the course of a civil or 
administrative trial, intentionally twists the law and facts to render judgments or decisions. 
However, in general, a judicial functionary in civil or administrative trials will not be 
prosecuted for the Crime of Misuse of Law except when the circumstances are serious, 
with especially serious circumstances being the basis on which the penalty is aggravated.  

Any judicial functionary who accepts bribes and twists the law, or commits an act 
belonging to one of the two types described above, if his act concurrently commits a 
crime mentioned in Article 385 of this law, shall be punished according to the provisions 
with a heavier punishment. The newly created charge of DRAWVL differs distinctly from 
that of misuse of law in the Criminal Law in that arbitrators are not authorized to decide 
and measure criminal penalties. Instead, they are only entrusted to arbitrate civil disputes. 
However, criminal law involves determining and measuring penalties imposed upon 
offenders. Thus, the two are applied in different fields. DRAWVL is mainly analogized to 
the crime of misuse of law in civil or administrative trial. Legislators seem to have 
noticed the differences between arbitration and judicial judgement. The provisions 
concerning DRAWVL in A6CL are sheer imitations of those of the crime of misuse of 
law in civil or administrative trials. However, when the amendment was adopted, the 
provision that the alleged perpetrator convicted of DRAWVL concurrently commits the 
crime of accepting bribes had been repealed.  

II. ISSUES CONCERNING THE APPLICATION OF DRAWVL 

No hint can be derived from judicial practice for the interpretation of the 
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aforementioned crime since it is a newly legislated charge. When clauses of the law are to 
be interpreted, the following six issues, in theory, have to be answered on the application 
of the legal elements of the crime.  

A. Scope of Application of the Crime 

Because the law lacks explicit provisions, three questions exist. First, how should 
arbitration be defined in the present crime? Some hold that the charge only applies in 
commercial arbitration (also including some civil cases), namely, arbitration regulated by 
the 1994 Arbitration Law of China.10 Others maintain that the arbitration referred to in 
the crime should be understood in a broader sense,11 because it deals with disputes in 
many different fields, such as commerce, labor, personnel, land title, and even sports. 
Viewed from the phraseology of the provisions, the two explanations are pretty close. For 
lack of space, the present article only discusses DRAWVL committed in commercial 
arbitration. Secondly, there is no need to say that the establishment of the present crime 
targets arbitration awards. But whether arbitration procedures should be taken into 
account to affirm the present crime remains controversial, such as whether the present 
crime is committed if an arbitral tribunal intentionally violates law when dealing with 
procedural matters. Presently both scholastic and practical circles favor the latter opinion 
and refer to this crime as DRAWVL. For this reason, the name DRAWVL is adopted in 
this article. Thirdly, the subject of this crime is also controversial, as has been previously 
elaborated on in the article.  

B. Definition of Contrary to Facts and Law 

The ascertainment of facts in arbitration cases differs from that in litigation. 
Arbitration is featured by adequate respect of autonomy of will of the parties. Parties to 
arbitration cases should take initiative to ascertain the facts. First, parties themselves 
choose arbitrators directly or indirectly.12 Second, in arbitration, the burden of proof is 
imposed on the alleging party.13 Third, under special circumstances, though arbitral 
tribunals might volunteer to collect evidence, the evidence must be cross-examined by the 
parties.14 Fourth, all parties should have an equal chance of voicing their opinions on 
evidence which is likely to be taken as the basis of an arbitral award.15 Fifth, normally, 
the doctrine of waiver is observed. If one party clearly knows or should know that some 
provisions of arbitration agreements are not followed, and does not raise a timely 
objection, and instead proceeds with the arbitration process, it is inferred that the party 
                                                        

10 See LÜ & YANG, fn. 7 at 85. 
11 See WANG, fn. 8. 
12 See 1994 Arbitration Law of the PRC, Arts. 31, 32. 
13 Id. Art. 43. 
14 Id. Arts. 43, 44, 45. 
15 See, e.g. 2014 Beijing Arbitration Commission Arbitration Rules, Art. 24.  
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waives the objection-raising claim.16 Sixth, under any circumstance, it is the fundamental 
principle of arbitration to strictly observe procedural and natural justice. Arbitral 
procedure is held in confidence for outsiders, but is transparent between parties and the 
arbitral tribunal. Parties have the same dossier materials as the arbitral tribunals. In view 
of these factors, the parties find and ascertain the facts in arbitration cases themselves. 
Though arbitration tribunals may go against facts and law in granting awards, it may be a 
rare exception.  

Further more, arbitration differs from judicial judgement in law application. 
Arbitration can be classified into Amiable Compositeur and Statutory Arbitration in 
accordance with the criteria of awarding basis. In the context of amiable compositeur, 
arbitrators may arbitrate a case on the doctrine of equity and ex aequo et bono without 
invoking any legal provision. Amiable Compositeur arbitration is a widely accepted 
practice in the international arbitration community. Though amiable compositeur was not 
provided for clearly in the 1994 Arbitration Law of China, practice similar to amiable 
compositeur is not unusual. Though arbitrators are supposed to determine cases according 
to law, they have more discretion than judges. Normally, when rendering an award, 
arbitrators do not necessarily have to base their decision upon strict legal provisions. 
According to the 1994 Arbitration Law and its practice,17 at least one third of arbitrators 
are experts in economics, technology, trade, etc. However, many arbitrators have not 
received rigorous legal training or systemic legal education. In fact, some arbitrators have 
never been exposed to any judicial judgement practice. Thus, arbitral awards rendered by 
them cannot be put on a par with those made by judges or arbitrators with scientific legal 
education. Finally, according to the general practice of international arbitration, in both 
Amiable Compositeur and Statutory Arbitration, arbitrators should respect trade usage 
and arbitrate cases according to valid contractual clauses. Therefore, though both 
arbitration and judicial judgements are both conducted in accordance with the law, they 
differ greatly, and it is common for arbitral tribunals to deviate from law when deciding a 
case.18 It is like giving a dog a bad name and hang him, if arbitrators are to be charged 
with the said crime because they are deemed to have rendered arbitral awards in violation 
of law.19 Though arbitrators can volunteer to find the facts at issue, arbitrators can hardly 
go against the facts parties provide. The arbitral award is actually impelled by the parties, 
though it is rendered by the arbitrators in name. If the facts of an arbitration case cannot 

                                                        
16 See, e.g. 2014 Beijing Arbitration Commission Arbitration Rules, Art. 2. 
17 Id. 
18 See 1994 Arbitration Law of PRC, Arts. 12, 13. 
19 Gabrielle Kaufmann-Kohler, The Arbitrator and the Law: Does He/She Know It? Apply It? How? And 

a Few More Questions, 4 Arbitration International, 631 (2005); SONG Lianbin, 比较适用抑或特别规定：从国

际商事仲裁的法律适用谈起—— 兼及中国国际私法立法及研究的“诉讼中心主义” (Application in Contrast or 
Special Ruling: On Legal Application of International Commercial Arbitration: A Concurrent Discussion of 
Chinese PIL Legislation and Litigation-Orientation in Research), 5 时代法学 (Time Jurisprudence), 31 
(2004). 
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be found, parties err on the side of appointing suitable arbitrators and stating the facts of 
the case. A meeting of International Council for Commercial Arbitration was held in 2002, 
and one of the themes was that the parties controlled the arbitration instead of the 
arbitrators. The following two conclusions were reached in the conference: (1) Parties 
have the right to control arbitral proceedings and actually always have this right 
throughout the course of arbitration; and (2) arbitrators can control arbitration only under 
the circumstance where parties agree to refer disputes to arbitration. But whatever the 
respective circumstances it is incorrect to say that the state or state organ, instead of the 
parties or arbitrators, control arbitral proceedings.20 As for application of law, arbitrators 
are entitled to discretion within the bounds of public order. Arbitrators may interpret laws 
differently from judges and do not even necessarily have to invoke any law in deciding a 
case. Demanding that arbitrators serve exactly the same role as judges in applying the law 
to particular cases is out of the question. Otherwise, the law is actually imposing great 
restrictions on arbitration, which is no different from abrogating arbitration. This is 
especially true of international arbitration. In view of the above mentioned two points, it 
is worth discussing the meaning of the provision of violation of facts and law that may 
incur the prosecution of DRAWVL.  

C. Definition of Violation of Law 

The Criminal Law of China contains many provisions concerning violations of law, 
but the meaning of it is not defined. Few people have discussed this issue in theory. 
Discussion of the topic is not accessible in monographs on the crime as well. In 
traditional Chinese culture, violation of law is one of the most frequently used terms of 
legalese. According to Ciyuan, violation of law means to violate and twist law for 
personal purpose. Detailed Explanation to Tanglü shuyi (Article 11: Accept Bribery) 
claims that it is considered a violation of law for any official to accept bribes and twist 
laws.21 In Cihai, violation is interpreted as the following: (1) bending and unfair. In other 
words, a violation of law is an act that does not satisfy the standard of fairness. Examples 
of such violations include judges making judgments by twisting the law or rulings in 
exchange for bribes; (2) wronging, such as wrong a person and causing the death of the 
person being wronged; (3) condescending to take a position offered. Strategies of the 
Warring States states that one should never mind distance to make friends; and (4) 
racking one’s brain and achieving no desired result.22 Obviously, violation of law is 
interpreted according to the first explanation. According to the Jinshan Dictionary, 
violation of law means that law-enforcement personnel twist and destroy law. 

                                                        
20 Hong-Lin Yu & Laurence Shore, Independence, Impartiality, and Immunity of Arbitrators — US and 

English Perspectives, 4 International and Comparative Law Quarterly, 935 (2003).  
21 辞源 (Ciyuan) (1st edition), The Commercial Press (Beijing), (1980). 
22 辞海 (Cihai), Shanghai Lexicographical Publishing House (Shanghai), at 2908 (1979). 
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Contemporary legal works regard the incorrect application of law by a judicial 
functionary as a violation of law.23 Many courts accept such a view. For example, on July 
7, 1935, the Supreme Court of the Republic of China interpreted Article 124 of the 
Criminal Law of that time as follows: The so-called judicial judgement in violation of law 
means judicial decision against law provisions on purpose.24 

Subjective as it is, the law provision is too broad in regulatory scope. As a result, 
amiable compositeur and most statutory arbitrations fall within this category. And it is 
also much too demanding for judges. Therefore, in theory and practice, objective factors 
are taken into account to decide whether a law was twisted. Though against the present 
law, if the outcome of law enforcement appeals to accepted social values, the arbitral 
award rendered will not be considered a decision in violation of law. Instead, it may be 
deemed a kind of legal innovation.  

D. Meaning of “Deliberately” 

Deliberately, as defined by criminal law, means that the person clearly knows that his 
act will produce some socially dangerous consequence, but still wishes or allows such 
consequence to occur. Generally speaking, it is not hard to determine a deliberate crime, 
but it is rather difficult to determine whether DRAWVL is committed deliberately. As 
discussed above, unlike judges, arbitrators’ discretion in arbitration is manifested in many 
respects such as in fact-finding and legal application, but particularly in law application. 
If arbitrators lack knowledge in legal literacy and arbitration techniques, and wrongly 
apply the law or deviate from statutory law and directly apply Usage of Trade or Law 
Merchant, the act is surely performed deliberately. This, however, does not mean that the 
act violates the crime of DRAWVL. If so, arbitration, particularly international 
commercial arbitration, cannot find a niche in the legal profession.  

Even if those difficulties are clarified, present law does not contain clear provisions as 

                                                        
23  See, e.g. MIU Shuquan, 渎职罪疑难问题研究  (Research on Crime of Malfeasance), China 

Procuratorate Press (Beijing), at 258 (2006). The book is a rare work, which covers the definition of violation 
of law. The author of the book thinks that generally speaking, violation of law means that law-enforcement 
personnel twist and destroy law. According to the Criminal Law, the crime of bending the law for personal 
benefit is composed of two elements such as violation of fact and law as well as prosecution and judicial 
judgement by twisting the law. First, violation of fact is offender’s means of action , which leads to the 
twisting of the law. In practice, in most cases offenders subject an innocent person to prosecution or wrong 
judicial judgement by faking, falsifying, concealing, ruining evidences, etc. Of course, it is also possible that, 
under rare circumstances, individual official functionaries subject an innocent person to prosecution or wrong 
judicial judgement by directly distorting the law without violation of law. Second, the wrongdoer acts for the 
purpose of prosecution and judicial judgement via twisting of law. BI Jinyue from Capital Normal University 
holdss in his article “Law’s Invalidity: Legal Review in Context of Legal Sociology,” that judges’ violation of 
the law includes two aspects such as judges’ misuse of substantive and procedural law, available at: 
http://www.chinalawinfo.com/fxyj/xyfjx/xsgz/shixiao.htm (last visited Mar. 30, 2016). 

24 See 最高法院民刑事庭会议决议暨全文汇编 (Civil and Criminal Tribunal Conference Decisions and 
Full Text Collection of Supreme Court of PRC), at 749 (1990).  
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to how to prove that arbitrators deviate from values of arbitration and violate facts and 
law as stipulated in the crime of DRAWVL.  

E. Meaning of Undertaking Arbitration Duty in Accordance with Law 

If arbitrators undertook arbitration duty according to law, they would not commit the 
crime of malfeasance. In fact, the provision of Article 20 of A6CL is rightly based on the 
precondition that arbitrators undertake arbitration duty according to law. However, the 
precondition is very wrong.  

Views are always split on the nature of arbitration. The contractual nature of 
arbitration has been widely established in modern arbitration theory; namely, arbitral 
agreements are the cornerstone of commercial arbitration. Arbitrators dealing with a 
specific case are chosen and acknowledged directly or indirectly by the parties. In this 
case, it cannot be said that arbitrators undertake arbitration duty. But, it is maintained that, 
with reference to the Crime of Violation of Duty by Military Personnel, that duty refers to 
the duty and responsibilities that must be shouldered according to the law and regulation 
of the state and corporate orders and ordinances as well as the personnel’s post.25 Article 
7 of the 1994 Arbitration Law actually vests arbitrators’ arbitration duty by providing that 
arbitration decisions should be based on facts and legal provisions to settle disputes fairly 
and reasonably. However, this provision does not specify that arbitrators bear arbitration 
duty. Furthermore, though it is not recommended, arbitrators enjoy complete freedom 
whether to accept or reject arbitration appointments. In theory, arbitrators may quit at any 
time, even in the middle of arbitration. The power of arbitrators is derived from and 
limited to the appointment of the parties. The arbitrators’ power may be termed power in 
a sociological sense, but it differs from the power of administering public resources. That 
is to say, arbitration is a non-governmental and self-governing dispute resolution 
mechanism, which incorporates public power. Therefore, to claim that arbitrators bear 
arbitration duty is not in accord with the common connotation of duty in law. Such a 
claim means a declaration that arbitration is righteous. But, viewed in terms of legislative 
technique, this provision of DRAWVL is as redundant to criminal law as the appendix is 
to the human body. In fact, very few countries legislated on the aforementioned crime. 
Other scholars maintain that though arbitrators are not government employees, they 
should observe justice as well when arbitrating cases, and they should render arbitral 
awards in the same fair manner as courts’ rulings. 26  Impartiality should not be 
disregarded in any dispute settlement proceeding. Scholars who hold such a view failed to 
explain why mediation commission and tenancy commission would not be charged of the 
present the crime. The quasi-judicial nature of arbitration cannot prove that arbitrators 
                                                        

25 MA Kechang eds. 刑法学 (Criminal Law), Higher Education Press (Beijing), at 712 (2003).  
26 SUN Jiashi eds. 刑法分则(第三版) (Special Provisions of Criminal Law) (3rd edition), San Min Book 

co., Ltd (Taipei), at 73, 88 (1985).  
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bear arbitration responsibility according to law: First, if arbitrators truly violate law in the 
course of arbitration, arbitral awards may be revoked due to violation of law or public 
interest, as an exception to the finality of an arbitration decision. Second, it does not 
correspond to the theory and practice of arbitration duty to charge arbitrators for 
DRAWVL. If arbitration is analogous to judicial judgements, arbitrators should enjoy 
immunity like judges in Britain and the US. In civil law countries, civil liability borne by 
arbitrators is normally grounded upon the theory of contracts.  

F. Meaning of Serious Circumstances 

The crime of misuse of law is a type of crime of circumstance, but A6CL does not 
define serious circumstances. As for the civil or criminal crime of misuse of law, 
according to Supreme People’s Procuratorate’s Stipulation for File Registration Directly 
Received for Investigation by People’s Procuratorate (For Trial), cases involving one of 
following circumstances should be registered: (1) deliberately rendering an arbitral award 
only to bring about property damage or serious property damage to legal persons or other 
organizations; (2) deliberately rendering a decision only to bring about suicide, wound, 
disability, or insanity to parties’ relatives; (3) deliberately rendering a decision by 
falsifying related materials and evidence of the case; (4) deliberately rendering a decision 
by colluding with parties to fabricate false evidence, destroy evidence, or alter trial 
transcripts; and (5) other serious circumstances.  

The above criteria are likely to be employed to establish the crime of DRAWVL. 
However, the criteria themselves are defective. First, the criteria are preconceptions in 
which cause and effect are inverted and judicial judgement of misuse of law is taken as a 
precondition to examine cases. Secondly, the criteria unconsciously foster parties’ distrust 
of justice and law. It appears that if parties do not accept courts’ decisions, the more 
chances they stand of getting the case retried or even securing extra-judicial 
compensation. Thirdly, no matter whether the charge of DRAWVL can be confirmed, it 
will undoubtedly harm a judge’s prospects. Concerned about the possible charge of the 
present crime, judges may not be able to render independent judgement. Fourthly, the 
criteria also show that it is unnecessary to stipulate the crime of misuse of law. If the 
circumstances listed occur, other provisions of criminal law can regulate them.  

III. RATIONALITY CRITICISM OF THE CRIME OF DRAWVL 

The preceding analysis shows that the provision of the crime of DRAWVL in criminal 
law lacks adequate grounds in legal principle, and can easily be manipulated. It is worth 
discussing why legislators created such a provision. According to the 1st Forum of 
Chinese Arbitration and Justice and Annual Meeting of China Academy of Arbitration 
Law, held in Beijing at the end of 2006, legislative organs offered the following reasons: 

“Though arbitration is not official, and arbitrators differ from judicial personnel in 
status, arbitration is undertaken according to law and it is a kind of quasi-judicial 
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operation deciding rights and duties of parties and guaranteed by state coercive force. 
Decisions rendered by arbitration tribunals and courts of law normally have the same 
legally binding force. Therefore, DRAWVL is not much different from misuse of law in 
judicial decisions in terms of substantive damage incurred to parties’ rights and duties. In 
view of social danger and necessity, it is not improper to prosecute personnel for the 
crime of deliberately rendering an arbitral award in violation of law.”  

Seemingly, the quasi-judicial nature and finality of arbitration justifies the legislation 
for the crime DRAWVL. However, the doctrine of finality of arbitration decisions is 
accepted in practice in most countries. Many countries claim that arbitration is 
quasi-judicial in nature, but fewer and fewer countries legislated on the present crime, 
which might be proof that legislation of the crime emerges out of some profound 
prejudice against arbitration.  

First, arbitration is less trusted. Arbitration, in the sense of law, is exotic for countries 
outside western culture or without a tradition of private law autonomy. In the pyramidal 
structure of Chinese society where administrative power plays a dominant role, separation 
of judicial power would amount to erosion of power centralization, and the emergence of 
arbitration means the scattering and weakening of state judicial power. The absence of 
good faith and belief in law is another cause for the distrust of judges and arbitrators. 
Furthermore, arbitration is distrusted in judicial circles as well. This seems to suggest that 
where there is arbitration, there is the crime of DRAWVL, the logic of which is no 
different from declaring a presumption of guilt. In a discussion sponsored by the 
Procuratorate Daily on whether DRAWVL should be regulated by Criminal Law, a 
representative of the National People’s Congress claimed that wrongs in social customs 
may exert negative influences on judicial miscarriages, and is also partiality found in 
arbitration. This typical populism agitation not only wins plaudits from grassroots, but 
also confuses elites. In fact, it can be regulated by stipulations in the current criminal law 
even if judicial miscarriages exist, as will be further expounded on later.  

Second, arbitration is analogized to litigation. Arbitration itself is closely related to 
litigation. If arbitration’s peculiarities cannot be appreciated, the following phenomenon 
can hardly be understood: Arbitral awards bear the same legal effect as court decisions, 
though arbitrators may not be strictly trained in law as judges are. Unlike litigation, in 
which a trial-grading system is practiced, arbitration decisions are final and binding. 
Hence, the problem posed is whether arbitration decisions can be as fair as litigation? The 
more people distrust arbitration, the more they tend to compare it to litigation and take 
judicial impartiality as a criteria of arbitration, which may further people’s distrust of 
arbitration. It effectively makes a vicious circle.  

Third, arbitration’s peculiarity has not been adequately known. The author has 
consulted professional arbitrators from various countries like France, Germany, Singapore, 
Russia, US, and China. None of them believe it is sensible to create the crime of 
DRAWVL. But non-arbitration experts hold diametrically different views. The opposing 
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standpoints concerning the crime of DRAWVL cannot be simply explained by 
departmentalism; neither can it be understood as a result of its comparison with litigation. 
It is rooted in the disparate understanding of the nature and procedures of arbitration. 
Actually, the charge of the crime of misuse of law is also inappropriate for litigation. 

Arbitrators’ liability is rarely criminally prosecuted in international arbitration circles. 
Arbitral liability, generally speaking, refers to arbitrators’ civil liability for improper acts 
in arbitration. Sometimes the liability extends to those borne by an arbitral tribunal.27 In 
European countries or the US, arbitrators either enjoy immunity as judges or assume 
limited liability. For instance, Article 29, Provision 1 of the English Arbitration Act of 
1996 provides that arbitrators are not responsible for any feasance or nonfeasance when 
exercising or trying to exercise authority unless the feasance or nonfeasance shows a 
violation of the principle of credibility. Similar provisions exist in Article 31 of the 2014 
Arbitration Rules of the London Court of International Arbitration, Article 44 of the 1998 
Arbitration Rules of Germany Arbitration Association, Article 48 of the 2010 Arbitration 
Rules of the Arbitration Institute of the Stockholm Chamber of Commerce, and Article 38 
of the 2014 International Arbitration Rules of the America Arbitration Association. The 
same practice also appears in some Asian countries and regions including Singapore,  
Hong Kong of China, and China.28 Complete exemption is stipulated in Article 34 of the 
1998 Arbitration Rules of the International Chamber of Commerce (ICC). It states that 
arbitrators, arbitral tribunals, and its members, the International Chamber of Commerce 
and its personnel, and the National Committee of ICC are not liable for any feasance or 
negligence. As data suggests, in major arbitration centers, arbitration is sufficiently 
indemnified with no penal provision against arbitration for violation of law. 

In addition to the Chinese mainland, the crime of DRAWVL is also explicitly 
legislated in the Taiwan region. As Article 124 of the criminal law of the Taiwan region 
provides, arbitrators or civil servants with adjudicatory duties, who arbitrate or adjudicate 
cases in violation of law, shall be sentenced to imprisonment of fixed terms of no less 
than one year and no more than seven years. This crime is created on the grounds that any 
judicial judgement or arbitration decision by civil servants or arbitrators should conform 
to law and justice. In order to ensure strict and fair judicial judgement or arbitration 
decisions, if the law is violated deliberately for purposes of corruption or favoritism, the 
offender shall be seriously punished.29 Item 3 of Article 197 of the Penal Code of Japan 
provides that arbitrators bribed to render awards in violation of law shall be sentenced to 
imprisonment of a fixed term of no less than one year. Likewise, the Japanese penal world 
regards arbitrators as personnel who exercise arbitration functions and power according to 

                                                        
27 See about the concept of arbitration responsibility, HUANG Jin, SONG Lianbin & XU Qianquan, 仲

裁法学 (Arbitration Law), China University of Political Science and Law Press (Beijing), at 68 (2008). 
28 See 2013 Singapore International Arbitration Centre Arbitration Rules, Art. 34; 2013 Hong Kong 

International Arbitration Center Administered Arbitration Rules, Art. 43.  
29 See SUN, fn. 26 at 87. 
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law.30 Crimes and punishments concerning arbitrator bribery are also enumerated in Item 
6, Article 10 of the Japan Arbitration Law,31 which took effect on March 1, 2004. 
However, arbitration in violation of law is not covered. 

Comparison shows that countries and regions where arbitration is criminalized do not 
have well developed arbitration systems. For instance, the earliest legislation of 
DRAWVL can be traced back to 1935 in the Republic of China when there was no 
arbitration practice in the country at all. The accepted concept of arbitration is not a 
mainstream one, its nongovernmental nature is not understood, and arbitrators are 
regarded as civil servants or court judges instead of private judge. In other words, the 
social function of arbitration is overstated to ensure the realization of law’s social 
function. In countries where arbitration is well developed, however, arbitration is held to 
a more reasonable position. As M. Michel Gaudet, Honorary Chairman of the ICC, 
believes, the essence of arbitration is the arbitral justice achieved in specific cases 
through cooperation.32  

IV. DEMERITS OF THE CRIME OF DRAWVL 

Intensive arguments were ignited during the drafting of A6CL in arbitral and judicial 
circles on whether DRAWVL should be included in criminal law. The argument has been 
ongoing after the passage of the law. Though not adopted, the opposition notion is not of 
the least value. As the previously mentioned, the stipulation of DRAWVL in A6CL 
contains unclear connotation and lacks in manipulability, viewed from the nature of 
international arbitration. The establishment of DRAWVL is a drawback to the building of 
a healthy arbitration system, which may go beyond the expectations of its supporters.  

The quality of arbitration is determined by the quality of the arbitrators, who are 
mostly elites from different walks of life. Facing the charge of such a crime, arbitrators 
may harbor misgivings about parties’ abuse of their rights when accepting arbitration 
appointments. Some scrupulous arbitrators may tend to turn down the appointment lest 
their reputation and career be impaired. Thus, the legislation of DRAWVL may cause 
considerable loss of excellent arbitrators, and consequently harm the development of 
arbitration as a profession. 

DRAWVL manifests the evolution of the arbitration system in China. In amiable 
arbitration, arbitrators are likely to commit the crime of DRAWVL, and they run more 
risks of committing it in ad hoc arbitration. International arbitrations are becoming more 
complicated, because more problems may arise when foreign law or international law is 
                                                        

30 LIU Shougong & XU Daoming, 日本刑法中的贿赂罪研究 (On Bribery Crime in Japan Criminal Law), 
available at http://www.japanlawinfo.com/news.asp?id=330 (last visited Mar. 30, 2016).  

31 The version of the law provisions in English, available at http://www.kantei.go.jp/ foreign/policy/ 
sihou/arbitrationlaw.pdf#search=%22Japan%20Arbitration%20Law%20%, 22 (last visited Mar. 30, 2016).  

32 Fali S. Nariman, The Spirit of Arbitration, 3 Arbitration International 261 (2000). 
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applied. For example, who could decide whether arbitrators deliberately break the law? 
How could offenders be prosecuted when the arbitrator is an alien? The inevitable result 
would be that only arbitral awards rendered by China’s arbitral institutions according to 
Chinese laws would be accepted, which apparently goes against the principle of 
arbitration diversity. 

The legislation of DRAWVL enables the court and the procurator to interfere with 
arbitration. According to the 1994 Arbitration Law, parties could apply for revocation or 
non-enforcement of a disputed arbitral award, and could even bring penal charges against 
arbitrators, which would inevitably discontinue the procedure of arbitral enforcement and 
revocation. Furthermore, the prolonged prosecution period would keep the arbitral award 
in long-term suspension. As a result, the finality of arbitral awards is virtually damaged.  

The legislation of the crime of misuse of law, DRAWVL, and the like are examples of 
the simplification of the law application process. Law practitioners might occasionally be 
subjective when making a legal decision. They are human beings and not machines. 
Charges like the crime of misuse of law or violation of law, though partially able to 
ensure justice, would not succeed when confronted by human subjectivity. On the 
contrary, in terms of jurisdiction, the likely charge of crime of DRAWVL would suppress 
judges’ creativity in applying the law, thereby, obstructing legal development. Many 
exemplarily innovative cases are arbitrated in violation of law in some sense. For instance, 
the case of Babcock vs Jackson, 33  a famous case involving elements of private 
international law, would not have created the Closest Contact Doctrine and set a 
foundation for contemporary private international law if the judge had not violated the 
prevailing doctrinal principle of that time. Though arbitration does not directly prompt 
legal innovation, the nature of the arbitration process carries some common 
characteristics.  

The crime of misuse of law or violation of law deprives arbitrators and judges’ sense 
of job stability. As P. Lalive commented, the best reaction to the abuse of criminal law 
against arbitrators is to transfer the site of arbitration to the right place.34 

The worst victim of DRAWVL will not be arbitrators, but the legislative authority. On 
one hand, the legislators should gain a deeper insight into the social relations to be 
regulated. Is ill phenomenon in arbitration like rending arbitration awards in violation of 
law and facts so serious that criminal law is necessitated? Apparently, this is a pseudo 
argument. According to Article 58 of the 1994 Arbitration Law of China, arbitrating in 
violation of law could be the ground for revocation of an arbitral award, but no examples 

                                                        
33 12 N.Y. 2d 473, 191 N.E. 2d 279, 240 N. Y. S. 2d 743 (1963).  
34 See P. Lalive, On the Transfer of the Seat in International Arbitration, in James A.R. Nafzjger & 

Symeon Symeonides eds. Law and Justice in a Multistate World, Essays in Honor of Arthur T. von Mehren, 
Brill, at 515 (2002). 
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have been reported thus far, which suggests that DRAWVL might be a controversial issue 
based on sheer guesswork. On the other hand, DRAWVL is a result of surplus legislation, 
which could effectively be reduced to nothing but mere paperwork. Chinese legal 
genealogy is the genealogy of criminal law, with a heavy tradition of penalty generation 
that lawmakers tend to create charges for potential wrongdoers. For example, since 1935 
no case has ever been reported since the criminal law of the Taiwan region took effect 
with a stipulation of DRAWVL in Article 124. Similar articles are also included in the 
Chinese mainland’s Criminal Law concerning civil or administrational crimes of misuse 
of law. But, few charges were reported, and fewer were successful. Google only contains 
two cases about judge’s being bribed and forging sentence documents,35 to which crimes 
of bribery, corruption, and falsifying judicial documents can be applied. As such, the 
crime of DRAWVL is not needed at all. Some charges in criminal law have very few 
actual cases in history. A good case in point is the unit crime of, the first case of which 
was not reported until the end of 2006.36 If legislation was based on ostensible reasons 
and logic, its authority would be doubtable and public credibility would be undermined. 

The contractual and non-governmental nature of arbitration acts as the guarantors of 
justice, but arbitrators’ violation of law cannot be taken to be either prevention or 
connivance. Essentially, DRAWVL is unnecessary. Even a perfect criminal law cannot 
guarantee the substantial justice of judges’ decisions and arbitral awards. What the law 
can guarantee is impartiality in form so as to prohibit arbitrators or judges from obtaining 
personal interests with power. Therefore, the charge of arbitration in violation of law 
holds no water when arbitrators do not obtain personal interests even if the award 
obviously disregards the law. Proponents of the crime often cite as an example the case of 
the former vice-director and concurrent general secretary of the Arbitration Commission 
of Lianyungang City, Jiangsu Province, who accepted bribes, grafted, and embezzled 
public funds.37 However, the case occurred in 2001, and the charge had nothing to do 
with DRAWVL. This, on the contrary, proves the author’s argument that abolition of the 
crime could protect the normal operation of arbitration. Arbitrators can be prosecuted if 
they seek private benefits during arbitration, as is very common in Germany, France, 
Japan, and some states (such as California) of the US. Article 7 of A6CL expands the 

                                                        
35 See 法官炮制假案, 竟鲸吞百万执行款 (Judge Falsifying Fake Case and Swollowing up a Million of 

Enforcement Payment), available at http://www.jcrb.com/zywfiles/ca531042.htm (last visited Mar. 30, 2016); 
方×玲等枉法裁决、拒不执行判决裁定案 (Ms. FANG, etc. Adjudicated a Case in Violation of Law and Refused 
to Enforce Judicial Judgement), 新疆维吾尔自治区吐鲁番地区中级人民法院 (2001) 吐中刑终字第 98 号刑事裁

定书 (Criminal Ruling No. 98 of Intermediate People’s Court of Turpan Prefecture, the Xinjiang Uygur 
Autonomous Region 2001).  

36 See 世界司法奇闻: 新疆一法院涉嫌单位受贿受审 (Anecdotes of World Judicature: A Court of Xinjiang 
Charged with Accepting Bribery as a Unit), available at http://business.sohu.com/20060706/ 
n244125736.shtml (last visited Mar. 30, 2016). 

37 WEN Jian & XIAO Xia, 法制局长落法网 (Scandal of Head of Legislative Affairs Bureau Being 
Caught), 7 检察风云 (Prosecutorial View), 16 (2002).  
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scope of commercial bribery to include arbitrators In this case, the legislation of the crime 
of DRAWVL is superfluous. 

Abolition of the crime of DRAWVL would be an undeniable improvement, which 
would avoid the many drawbacks that the possible charge of the crime will bring about, 
without causing chaotic changes in arbitration.  

CONCLUSION 

The charge of DRAWVL results from a mistaken conception of arbitration. When 
people’s ideology is outdated, there can be illogical charges in criminal law. There would 
be no anti-revolutionary crime in an enlightened political environment, no homosexual or 
adultery crime in a tolerant society, no crime for criticism in an open-minded society, and 
no crime of illegal speculation and profiteering in a well-developed market. In discussion 
of the crime of DRAWVL, the advocates strongly voiced that if no wrong is done, 
arbitrators do not have to worry about criminal charges, as if the opponents were latent 
perpetrators. The likely charge of crime, in some sense, is just like the omnipresent Big 
Brother in George Orwell’s novel 1984 dominating over everyone and everything. In the 
novel, nothing can escape Big Brother’s sight. Surely, there is no sense worrying about 
publicity if a person’s conduct is upright. Arbitrators do not necessarily have to view 
DRAWVL as a “Big Brother” watching them, though they should be alert to the negative 
possibilities brought about by the crime. 

The crime of DRAWVL is anti-arbitration in nature. While it could remain in force in 
the long-term, views of arbitration change unceasingly. Though the criminal law of the 
Taiwan region still retains the stipulation of rendering an arbitral award in violation of law, 
the arbitration view in Taiwan is constantly improving. This can be seen in an 
interpretation rendered by the Judge of the judicial authority of Taiwan on March 4, 2005 
(Interpretation No. 591) regarding whether the constitution is breached where the 
Arbitration Act does not prescribe that litigation can be revoked on the grounds of an 
incorrect arbitration basis. The interpretation affirms arbitration as an alternative dispute 
resolution rather than litigation based on freedom of contract. Such a definition takes into 
account the particularities of arbitration, which does not go against citizens’ litigation 
rights according to the constitution of the Taiwan region. In light of all of the above, the 
author believes the stipulations of A6CL would be nothing but a minor sideshow in the 
course of arbitration winning further recognition in the Chinese mainland. 
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