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INTRODUCTION 

Originalism and living constitutionalism has long been viewed as two opposing 
theories of constitutional interpretation in American constitutional scholarship. 
Originalism, on the one hand, is a backward-looking theory, which seeks the original 
intent or original meaning of the Constitution. Living constitutionalism, on the other hand, 
is a forward-looking theory, which views the American Constitution as an open text that 
is “intended to endure for ages to come.”1 There seems to be an inevitable conflict 
between originalism and living constitutionalism. 

Yet Jack Balkin, one of the most brilliant liberal constitutional scholars, argues that 
originalism and living constitutionalism are not in conflict. According to Balkin, living 
constitutionalism and fidelity to the original meaning of text are in fact “two sides of the 
same coin.” Balkin proposes a theory of living originalism that he thinks would enable 
the “conversation between past commitments and present generations” (p. 20). Balkin 
says living originalism could allow “people with very different views to reason together” 
and could serve as a “platform for persuasion” (pp. 135–136). 

In this book review, a short introduction of Balkin’s theory of living originalism and 
analysis of the merits and shortcomings of Balkin’s theory is provided. The review argues 
that Balkin’s theory, while providing a powerful critique of originalism and living 
constitutionalism, also has significant shortcomings. Balkin’s theory is still within the 
broad category of normative thinking, which cannot capture the essence of American 
Constitutionalism.  

                                                        
1  See McCulloch vs Maryland, 17 U.S. 316 (1819). 



736 FRONTIERS OF LAW IN CHINA  [Vol. 11: 735 

I. THE INCONSISTENCY OF ORIGINALISM AND LIVING CONSTITUTIONALISM 

Balkin’s book first offers an in-depth analysis of American originalism and a critique 
of the theoretical inconsistency of originalism. Originalism, Balkin argues, could at the 
same time mean original, expected application originalism and original meaning 
originalism. On the one hand, originalism could mean original expected application 
originalism, which concerns the original expected intention of constitutional framers or 
ratifiers. 2  For original expected application originalism, constitutional interpretation 
should follow the intentions of the framers or ratifiers. On the other hand, originalism 
could also mean original meaning originalism, which concerns the semantic meaning of 
the Constitution. For original meaning originalism, constitutional interpretation should 
follow the shared understanding of the Constitution. 

While originalism generally argues that it could ensure objectivity of constitutional 
interpretation, Balkin contends that such an assertion is an illusion. Even if one chooses 
one specific form of originalism, Balkin claims, originalism would still require an 
ultra-normative decision. Original expected application originalism, on the one hand, 
cannot point to a definite state of mind, whether constitutional framers or ratifiers. It is 
extremely difficult to identify “the psychological states of particular historical actors — 
whether framers or ratifiers — because they may not have all shared the same mental 
states, because their intentions might be unknowable, and because they may have had no 
intentions about states of affairs that did not or could not obtain when they lived” (p. 102). 
Balkin also points out, citing H. Jefferson Powell’s work, that the framers themselves 
may think their intentions may be inappropriate for constitutional interpretation.3 They 
may believe that “purpose and intention should be derived from the public words of the 
text” (p. 102). 

However, original meaning originalism does not point to a pre-determined or 
pre-fixed decision at all. If original meaning originalism only means the semantic 
meaning of the Constitution, then “fidelity to original meaning does not require following 
what the framing generation thought the consequence of adopting the words would be.” 
Whenever the people’s understanding of the Constitution changes, the meaning of the 
Constitution changes. “The logical consequence of moving from original intention and 
original understanding to original meaning,” therefore, “is that original meaning 
originalism” becomes “a form of living constitutionalism” (p. 104). 

In fact, Balkin posits that conservative originalism not only does not add objectivity 

                                                        
2 General Edwin Meese III, Address before the American Bar Association, (Jul. 9, 1985), in Paul G. 

Cassel eds. The Great Debate: Interpreting Our Written Constitution, The Federalist Society (Washington 
D.C.), (1986). 

3 The original intention of the Framers, on the one hand, is essentially undemocratic. Besides, the 
Framers intentionally kept their debate at the Federal Convention secret, and therefore may not have wanted 
later constitutional interpreters to apply their original intention of the Constitution. See H. Jefferson Powell, 
The Original Understanding of Original Intent, 98 Harvard Law Review 885, 887–888 (1985). 
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to constitutional interpretation, it cannot even remain consistent when applied in 
American constitutional interpretation. Balkin argues that conservative originalism often 
conflates original meaning originalism and original expected applications. Although 
many conservative originalists admit originalism means original meaning, not the original 
intention and original understanding, they “often view original expected applications as 
very strong evidence of original meaning, even (or perhaps especially) when the text 
points to abstract principles or standards” (p. 104). In real life constitutional interpretation, 
“even though conservative originalists may distinguish between the ideas of original 
meaning and original expected applications in theory, they often conflate them in 
practice” (p. 105). 

Worse still, American conservative originalists also continually make exceptions 
when applying the method of originalism. As Balkin points out, there is a huge gap 
between contemporary constitutional practice and “constitutional principles derived from 
original expected applications” (p. 110). If conservative originalists insist on applying the 
method of originalism, particularly original expected application originalism, it would 
mean cases such as West Coast Hotel Co. vs Parrish and Brown vs Board of Education of 
Topeka would be overruled.  

Conservative originalists, therefore, shift between (different versions of) originalism, 
stare decisis, and other means to acquire the political results they want. Citing Randy 
Barnett, Balkin mocks originalism’s method of constitutional interpretation as inherently 
result-oriented. “Where originalism gives him the results he wants, he can embrace 
originalism. Where it does not, he can embrace precedent that will. Where friendly 
precedent is unavailing, he can assert the nonjusticiability of clauses [like the Ninth 
Amendment] that yield results to which he is opposed” (p. 110).  

In Living Originalism, Balkin also criticizes living constitutionalism as a 
misunderstanding of the constitutional interpretation process. Living constitutionalism 
argues that America has a common law constitution that relies heavily on judicial and 
non-judicial precedents. This system evolves gradually and the precedents reflect the 
accumulated wisdom of many individuals.4 For Balkin, however, this theory cannot 
explain what judges and individuals actually do when they face a case. When presented 
with a case, a judge always has to make a decision of whether he/she should follow a 
precedent or not. Even if one only follows an uncontroversial precedent, one is making a 
decision or choice to affirm the precedent. The theory of common law constitutionalism 
does not explain the real process of what judges and individuals do. It only mystifies this 
process and makes people “self-unconscious.” 

II. AMERICAN CONSTITUTION AS A PLAN AND A RATIONAL PROJECT 

After criticizing originalism and living constitutionalism as inherently inconsistent, 

                                                        
4 David Strauss, The Living Constitution, Oxford University Press (Oxford), (2010). 
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Balkin provides his own theory of constitutional interpretation — living originalism. To 
have a thorough understanding of Balkin’s theory, it may be helpful to consider it against 
the background of jurisprudential thinking.    

In traditional jurisprudential thinking, two schools of thought stand in contrast to each 
other regarding the essence of the law. One views law as the reflection of the 
decision-maker’s will, whether it is the will of the sovereign5 or the will of the dominant 
force in a society.6 In the American constitutional context, this means the American 
Constitution is the will of the sovereign American people.7 Another school, in contrast, 
views the law as a rational project and embodiment of reason. For example, Edward 
Corwin argued that the American Constitution is not the product of the sovereign people 
but the imitation of “essential and unchanging” justice.8 

Balkin’s theory, different from both of these two schools of theory, tries to place law 
in the middle ground. He sees the American Constitution as a plan. A plan, on the one 
hand, means the will of the decision maker. If there are clear rules that carry the will of 
the decision-maker, then people should follow the rules. On the other hand, a plan means 
that people can use rational ability to interpret the plan and persuade each other about 
how to accomplish it. People do not have to subject all their choices to the dead hand of 
the decision-maker who initially formatted the plan. This is what a plan means: a plan 
tries to discipline the future, not to decide for the future. In a plan, people respect the will 
embodied in it and save space for reason at the same time. There is no necessary conflict 
between original meaning and change in a plan. 

According to Balkin, American constitutional development is a collective plan. The 
Framers of the Constitution wanted later generations to respect the plan without being 
disabled by it. When American people look at the Constitution’s text, they could find the 
Framers use different language to articulate the plan. There are clear rules, such as the 
four years term for the president, and more vague standards and principles such as due 
process of law and equal protection. According to Balkin, the Framers intentionally used 
different language. They used clear language for rules because they wanted the will 
embodied in these rules to be fully implemented. They used more vague language for 
standards and principles because there was no agreement on the intentions of the framers 
or the ratifiers. Otherwise, they would have adopted clearer rules to embody their 
intentions.  

Based on this understanding of the Constitution, Balkin states that originalism 

                                                        
5 John Austin, The Province of Jurisprudence Determined, Cambridge University Press (Cambridge), 

(1995). 
6 H.L.A. Hart, The Concept of Law, Clarendon Press (Oxford), (1994). 
7 E.g., Larry Kramer, The People Themselves: Popular Constitutionalism and Judicial Review, Oxford 

University Press (New York), (2004). 
8 Edwin Corwin, The “Higher Law” Background of American Constitutional Law, 42 Harvard Law 

Review 149 (1928). 
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properly understood is in fact wholly compatible with contemporary living 
constitutionalism. Originalism requires us to identify the will of the Constitutional text, to 
follow the will embodied in the rules, and to develop our own constructions on vague 
constitutional standards and principles. 9  Balkin labels this version of originalism 
“framework originalism.” Unlike “skyscraper originalism,” framework originalism 
“views the Constitution as an initial framework for governance that sets politics in motion 
and must be filled out over time through constitutional construction” (p. 21). 

If the American Constitution is in fact a plan, Balkin argues, then American citizens 
should employ reason to figure out what the plan is and persuade each other as to the best 
understanding of it. Everyone should be self-conscious of what one is arguing and what 
one is doing. Unconscious changes such as the change of language meaning in the 
Constitution should be clarified to make a responsible argument about the plan.  

III. REASON AND WILL IN LIVING ORIGINALISM 

Despite Balkin’s argument about the merit of viewing the American Constitution as a 
plan, one may question whether the American people could accept it as a plan. After all, 
people may discard a plan when they find that it is not worth pursuing. They may not care 
about the plan if they find that it was laid down two hundred years ago.  

For Balkin, however, such worries, while understandable, are unnecessary. The 
American Constitution, Balkin argues, is not only a “basic law” that set the basic 
framework of government, it is also a “higher law” and “our law.” As a “higher law,” the 
American Constitution is “a source of inspiration and aspiration, a repository of values 
and principles.” The noble values and principles embodied in the Constitution make it a 
plan worth pursuing for each generation of American people. As “our law,” the 
Constitution helps the American people imagine themselves as “part of a collective 
subject persisting over time, the collective subject — We the People — whose law the 
Constitution is and to whom the Constitution belongs” (p. 60).  

American people thus have faith in the Constitutional plan and believe it can be 
redeemed. They believe that the constitutional project is “legitimate and worthy of our 
respect, or will come to be so over time, despite its many faults and imperfections” (p. 4). 
This has been continuously proved by the development of the American Constitution. 
American people do not believe Plessy vs Ferguson is wrong because the Constitution is 
wrong. Rather, they believe it is the judges’ wrongful interpretation that leads to the 
decision of Plessy vs Ferguson. Also, when there are some political achievements in a 
judicial decision, they would ascribe them to the American Constitution. The American 
                                                        

9 Compare Sandy Levinson’s argument about the hard-wired structures of the Constitution. Levinson 
argues the hard-wired structure of the Constitution prevents the forming of the popular will of the American 
people and should thus be changed. See Sanford Levinson, Our Undemocratic Constitution: Where the 
Constitution Goes Wrong (And How We the People Can Correct It), Oxford University Press (New York), 
(2006). 
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people always view the Constitution as a source for constitutional redemption.  
Thus, Balkin views the Constitution as a plan that is both rational and aspiring. It is 

rational because people could use reason to recognize the mistakes and the sins of the 
constitutional politics and correct them in the future. It is aspiring because the American 
people believe in constitutional redemption when they think it is interpreted unwisely or 
even unjustly.  

Viewing the Constitution as a plan, Balkin offers a very different account of reason 
and will. Under the theory of living originalism, there is no conflict or tension between 
reason and will. On the one hand, will is guided by reason. The Framers of the 
Constitution used their reason to express their will. They used clear rules to embody their 
unified will, such as the four years term for the president. They used vague standards and 
abstract principles to paper over their diverse will.  

For Balkin, the combination of reason and will in the American Constitution makes it 
an intergenerational plan. When American people try to persuade each other about the 
true meaning of the Constitution, they identify with the generations of the past two 
hundred years. Other generations may be quite different, but their rational ability and 
willingness to persuade renders each generation and every reasonable person equal. As 
Balkin puts it, “There is no plan for politics without a continual discussion of the plan in 
politics. To be invested in the plan, one must be willing to stand up for one’s views and 
persuade others about the right way to continue it” (p. 113). 

IV. A FAINT-HEARTED DECONSTRUCTIONIST: BALKIN’S MISUNDERSTANDING OF 
PRINCIPLES AND RULES 

Despite the fact that Balkin still calls his theory a form of originalism, Balkin has 
radically changed the nature of it. Under Balkin’s theory, constitutional interpreters would 
now have no obligation to obey the original will of the Framers or ratifiers of the 
Constitution. Therefore, as Matthew Franck points out, Balkin has succeeded “in 
destroying everything about the edifice of originalism except the sign that hung on the 
building, which he picked up from the rubble and slapped on the construct hitherto known 
as the ‘living Constitution.’”10 

Balkin may argue that the constitutional text still provides some clear rules for 
constitutional interpreters to follow. Yet it should be noted that people accepted the rules 
in the constitutional text precisely because it embodied some principles that people value. 
For example, the rule that each state shall have two senators embodies the principle that 
each state should be treated as an equal political entity. The rule that the president shall be 
elected every four years embodies the principle of political democracy and political 

                                                        
10 Matthew Franck, Jumping to Conclusions, National Review Online, Aug. 18, 2007, available at 

http://bench.nationalreview.com/post/?q=YmJiMzc3OTc3YjZlMGY4YzJjOTRiODc0NTk2ZTdhNWY= (last 
visited Jun. 26, 2009). 
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stability. The rules were designed for the principles, not vice versa.11 It is the principles 
that make rules rational and not arbitrary. Without the principles embodied in the rules, 
the rules will immediately become absurd and unacceptable. This is what happened to the 
Seventeenth Amendment of the Constitution, which changed the method of electing 
senators from indirect election by state legislatures to direct election by popular vote. 
People changed it because they began to value the principle of democracy more than the 
semi-aristocratic principle. 

Therefore, although the Framers might have had unanimous opinion about a rule and 
chose clear language to enact it, the rule does not necessarily embody any unified will 
that is legitimate to bind future people. Once people change their opinion of a principle or 
several principles, the seemingly unified will in the rule will soon disappear. This is also 
true in daily life when one makes a plan. When one has a plan, it is the goal or principles 
that one is always sticking to, not the rules. One adheres to a clear rule only when it could 
help realize the goal or principle of the plan. One would not hesitate to change the rule if 
one found it contradicted the achievement of the ultimate goal.   

Balkin’s argument about the rules and principles is thus self-contradictory. If people 
are not bound by constitutional principles, then the people are also not bound by 
constitutional rules. The conservative originalists may be wrong when they insistently 
look for some original intention, but their faults could not guarantee that Balkin is right.  

In fact, we may say Balkin makes some similar mistakes that he ascribed to the 
conservative originalists. As noted above, one of the Balkin’s criticisms of originalists is 
that originalists are unconscious of what they are really doing. When conservative 
originalists claim to be faithful to the original expected application of the Constitution, 
they are in fact making their own constitutional construction. This criticism, in a sense, 
could also be applied to Balkin. When people choose to obey certain constitutional rules, 
they are in fact choosing to obey the principles underlying the rules, not obeying some 
kind of unified will as Balkin suggests.12 

                                                        
11 For the relationship between the rule and the principle, see Ronald Dworkin, Law’s Empire, The 

Belknap Press of Harvard University Press (Cambridge), (1986). 
12 Here we may have a second thought on Carl Schmitt’s argument on the rule and the exception. In a 

famous paragraph, Schmitt states, “the exception is more interesting than the rule. The rule proves nothing; 
the exception proves everything. In the exception the power of real life breaks through the crust of a 
mechanism that has become torpid by repetition.” What is interesting about the exception is that it lays bare 
the underlying principles in the rule and the reality that we are making choices. We become self-conscious of 
the fact that we are now free and are making choices. In the exception, we directly face “real life” and can no 
longer hide our own decision-making and choices, like ostriches hiding their heads in the sand. Thus, when 
Schmitt argues that “the rule proves nothing; the exception proves everything,” we should not view the rule 
and the exception as two equal, opposing categories. Rather, the rule is an appearance that covers what people 
really do. The exception, by contrast, reveals the reality. See Carl Schmitt, Political Theology: Four Chapters 
on the Concept of Sovereignty, The University of Chicago Press (Chicago), (1996). 
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 CONCLUSION  

Balkin’s theory, therefore, while providing a powerful critique of originalism and 
living constitutionalism, is also theoretically inconsistent. Balkin is certainly right to 
criticize originalism and living constitutionalism as theoretically inconsistent when they 
try to identify some kind of objective rules for constitutional interpretation. Yet Balkin 
himself makes a similar mistake. There is simply no legitimate and neutral method of 
constitutional interpretation. One had better accept such reality, however disappointing it 
is.  

 
DING Xiaodong* 

                                                        
* (丁晓东) Ph.D. in Law, Peking University; J.S.D. Candidate, Yale Law School; Assistant Professor, 

School of Law, Renmin University of China, Beijing 100872, China. Contact: dingruc@163.com 
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