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Abstract  Along with the increasing use of multi-party arbitration, mounting issues 
relating to it have recently become heated topics. One of the various facets concerning 
the availability of class arbitration has gathered overwhelming discussion in the US. 
According to the decisions of the United States Supreme Court, whether class action is 
applicable is probably decided by the arbitrator’s interpretation of the parties’ intent 
when an adequately drafted arbitration clause is silent on this issue, regardless of the 
correctness of his/her construing of the contracts. The contract interpretation theory is a 
conclusion of existing jurisprudence while the question of arbitrability doctrine may be a 
hint or inkling from a recent court decision. Comparing these two sides, it is better to 
regard the availability of class arbitration for silent agreements as a matter of contract 
interpretation. Although it is preferable to regard the availability issue of class action as 
a contract interpretation question, some restrictions on the arbitrators’ broad contract 
interpretation needs to be imposed so that the parties’ real intent can be properly 
enforced. 
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INTRODUCTION 

International arbitration is a specially established mechanism for the final and binding 
determination of disputes concerning a contractual or other relationship with an 
international element, by independent arbitrators, in accordance with procedures, 
structures and substantive legal or non-legal standards chosen directly or indirectly by the 
parties.1  It is demonstrably independent, professionally competent and fair, and is 
inexpensive and private. Additionally, it provides finality.2 This article is devoted to the 
availability of a special aspect of complex arbitration, that is, arbitration initiated by a 
number of individuals, or in other words, class actions.3 For a couple of reasons 
mentioned below, it will mainly focus on the practice of class arbitration in the US. 

A class action, or namely a representative action, is a special regime of legal 
proceeding that allows one or a number of claimants (the representative claimant(s)) to 
bring the claims of a group of persons with the same interest (the class members) against 
the same respondent. Following this pattern, only the representative claimant(s) plays an 
active part in the proceedings, and although the class members do not perform as a party 
to the action, they are bound by the outcome.4 Class action has, for the last three decades 
of the 20th century, been the most prominent in the US and has been a focus of much 
controversy. Although it was not an exclusive model in the US, only a few other legal 
units have adopted the class action device even to a restricted extent; and particularly in 
the civil law systems of continental Europe, strong resistance to class action existed, and 
responses to widespread injury problems are sometimes limited.5 However, modern 
societies are all confronted with the problem of possible liability for actual injuries, and 
prevention of threatened ones, arising from a single event or product or other common 

                                                        
1 Julian D. M. Lew, Loukas A. Mistelis & Stefan Michael Kröll, Comparative International Commercial 

Arbitration, Kluwer Law International (Hague), at 1 (2003). 
2 John F. Phillips, Arbitration: Law, Practice and Precedents, ICSA Publishing Ltd. (London), at 5 

(1988). 
3 Bernard Hanotiau, Complex Arbitrations: Multiparty, Multicontract, Multi-Issue and Class Actions, 

Kluwer Law International (Hague), at 257 (2006). 
4 Nigel Blackaby, Constantine Partasides & Alan Redfern et al., Redfern and Hunter on International 

Arbitration, Oxford University Press (New York), at 154 (2009). 
5 Thomas D. Rome Jr., Debates over Group Litigation in Comparative Perspective: What Can We Learn 

from Each Other? Foreword, 11 Duke Journal of Comparative & International Law 157, 158 (2001). 
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causes, with injuries to large quantities of people.6 It is not surprising that the class action 
device has been introduced into commercial arbitration in the US in the 21st century.  

However, along with the new device in arbitration, mounting issues relating thereto 
have been heated topics and of many disputes in courts and scholarly writings recently.7 
One of the various facets concerning the availability of class arbitration that has gathered 
overwhelming discussion may be summarized as follows: When relevant arbitration 
clauses are adequately drafted but silent on the issue of class action, should the 
availability of class arbitration be defined as a matter of contract interpretation (contract 
interpretation theory) or a so-called question of arbitrability (the question of arbitrability 
doctrine)? And who will decide whether the clauses allow or prohibit class arbitration, the 
court seized of the class action or the appointed arbitrator(s)? 

To answer these questions, this article is divided into three parts. The first part is 
concerned with contract interpretation theory. This part begins with clarifying the basic 
questions of contract interpretation — who, when, and how. Then, it makes an analysis of 
relevant U.S. Supreme Court jurisprudence. In the second part, following distinguishing 
the term “arbitrability” in the U.S. scenario, the article focuses on a footnote of Justice 
Kagan’s opinion for the unanimous decision in a recent U.S. Supreme Court case. 
Ultimately, through comparison between these two modes of thought, this article 
concludes that regarding the availability of class arbitration for silent agreements as a 
matter of contract interpretation is the better choice. 

I. THE AVAILABILITY OF CLASS ARBITRATION AS A MATTER OF CONTRACT 
INTERPRETATION 

The first opinion holds that the availability of class arbitration for silent agreement is 
regarded as a contract-interpreting matter, on the grounds of reasoning in certain cases 
concerning the enforcement of class action. To analyze this kind of thought, in this part, 
the article will clarify the term “contract interpretation” in arbitration followed by 
presenting the Green Tree Case8 and the Oxford Case9 respectively. 

                                                        
6 Harry Kalven, Jr. & Maurice Rosenfield, The Contemporary Function of the Class Suit, 8 University of 

Chicago Law Review 684, 685 (1941). Seven decades ago, two American legal scholars presciently observed: 
Modern society seems increasingly to expose men to group injuries for which individually they are in a poor 
position to seek legal redress, either because they do not know enough or because such redress is 
disproportionately expensive. If each is left to assert his rights alone when he can, there will at best be a 
random and fragmentary enforcement, if there is any at all. This result is not only unfortunate in the particular 
case, but it will operate seriously to impair the deterrent effect of the sanctions which underlie much 
contemporary law. The problem of fashioning an effective and inclusive group remedy is thus a major one. 

7 See Phillips, fn. 2 at 259. 
8 See Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444 (2003). The South Carolina Supreme Court decision 

reviewed by the U.S. Supreme Court was published at 351 S.C. 244, 569 S.E. 2d 349 (2002). 
9 See Oxford Health Plans LLC v. Sutter, 569 U.S. (2013). 
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A. Clarifying the Issue of Contract Interpretation in Arbitration — Who, When, and How 

Interpretation of clauses is an indispensable part of modern contract law. Under 
certain circumstances, for instance, when ambiguity arises, the tough task of 
interpretation must be conducted appropriately in accordance with the parties’ actual 
intention. And since the inherent characteristic in arbitration that it is a matter of contract 
constitutes the fundamental principle of arbitration, once parties choose arbitration then 
they must live with it.10 Consequently, the “who decides” of contract interpretation is 
profoundly and practically important because it can make a big difference whether 
arbitrators or courts interpret arbitration clauses, which is agreed to by disputants with 
vastly different perspectives. For the most part, intentions to limit courts’ power and to 
give an arbitrator the authority of interpreting arbitration clauses expansively are found in 
parties in international commercial arbitration.11 Once the arbitrators were given the 
authority to interpret the clauses, they are bound to construe the contracts to the parties’ 
intentions considering objectivity, purpose, context, etc.  

B. Recent U.S. Supreme Court Jurisprudence concerning Contract Interpretation 

Over the last decade, the courts reached several decisions on the issues relating to the 
availability of class arbitration for silent agreements. Certain decisions identified this 
issue as what kind of arbitration proceedings the parties agreed to and thus it raises a 
legitimate question of contract interpretation most appropriate for arbitrators to answer. 

1. The Green Tree Case. — In 1995, respondents Lynn and Burt Bazzle (hereinafter 
“the Bazzle”) entered into loan contracts with petitioner Green Tree Financial Corp. 
(hereinafter “Green Tree”) that were governed by South Carolina law and included an 
arbitration clause governed by the Federal Arbitration Act (FAA). As provided in the 
arbitration clause, the parties agreed that all related disputes shall be resolved by binding 
arbitration by one arbitrator and the arbitrator shall have all powers provided by the law 
and the contract.12 

                                                        
10 Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63, 65, 130 S. Ct. 2772, 2775, 177 L. Ed. 2d 403 (2010). 
11 Jean R. Sternlight, The Role of Courts in Interpreting and Enforcing Arbitration Clauses: A Process 

Viewed through Two Different Lenses, available at http://www.law.gwu.edu/News/2010-2011Events/ 
Documents/Sternlight%20Submission.pdf (last visited Oct. 24, 2016). 

12 See Green Tree Fin. Corp. v. Bazzle, fn. 8. The arbitration clause included is below: “ARBITRATION. 
All disputes, claims, or controversies arising from or relating to this contract or the relationships which result 
from this contract…shall be resolved by binding arbitration by one arbitrator selected by us with consent of 
you. This arbitration contract is made pursuant to a transaction in interstate commerce, and shall be governed 
by the Federal Arbitration Act at 9 U.S.C. s 1…THE PARTIES VOLUNTARILY AND KNOWINGLY 
WAIVE ANY RIGHT THEY HAVE TO A JURY TRIAL, EITHER PURSUANT TO ARBITRATION 
UNDER THIS CLAUSE OR PURSUANT TO COURT ACTION BY US (AS PROVIDED HEREIN). The 
parties agree and understand that the arbitrator shall have all powers provided by the law and the contract. 
These powers shall include all legal and equitable remedies, including, but not limited to, money damages, 
declaratory relief, and injunctive relief.” 
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Respondents Daniel Lackey and George and Florine Buggs (home owner) entered 
into similar loan contracts with Green Tree, which contained arbitration clauses identical 
to the Bazzle’s arbitration clause.13 

At the time of the loan transactions, Green Tree apparently failed to provide these 
customers with a legally required form that would have told them that they had a right to 
name their own lawyers and insurance agents, and would have provided space for them to 
write in those names.14 The two sets of respondents filed separate actions in South 
Carolina state courts, complaining that this failure violated South Carolina law and 
seeking damages. In separate actions, the respondents moved for class certification and 
Green Tree sought to stay the court proceedings and compel arbitration in both actions. 
After the court certified a class action and compelled class arbitration in both cases, 
Green Tree selected, with the respondents’ consent, an arbitrator who later awarded class 
damages and attorney’s fees in two separate arbitrations involving the two sets of 
respondents.15 

Green Tree appealed, claiming, among other things, that class arbitration was legally 
impermissible. The Supreme Court of South Carolina consolidated the proceedings and 
held that the arbitration clauses were silent as to whether arbitration might take the form 
of class arbitration and, under these circumstances, South Carolina law interpreted the 
contracts as permitting class arbitration.16   

The Supreme Court of the US reversed the decision of the Supreme Court of South 
Carolina. In a majority opinion by Justice Breyer, in which Justice Scalia, Justice Souter, 
and Justice Ginsburg joined, the Supreme Court preliminarily considered whether the 
assumption, on which the lower decision was based, that the contracts were silent on the 
matter of class arbitration, was true.17 However, on the other hand and at the same time, 
the Justices also decided that they could not automatically accept the South Carolina 
Supreme Court’s resolution of this contract-interpretation question. Indeed, the dispute 
about what the arbitration contract in each case indicates was a dispute relating to the 
contract. It was therefore for the arbitrator to decide.18 The Court decided therefore to 
                                                        

13 “Their contracts substitute the word ‘you’ with the word ‘Buyer(s)’ in the italicized phrase.” 351 S.C., 
at 264, n. 18, 569 S. E. 2d, at 359, n. 18. 

14 See S.C. Code Ann. s 37–10–102 (West 2002). 
15 See Lackey v. Green Tree Fin. Corp., 330 S.C. 388, 498 S.E.2d 898 (1998). 
16 See Green Tree Fin. Corp. v. Bazzle, fn. 8. 
17 Albert Jan van den Berg, Green Tree Financial Corp. (nka Conseco Finance Corp.) v. Lynn W. Bazzle, 

et al., Supreme Court of the United States, 02-634, 23 June 2003, 2003, 28 Yearbook Commercial Arbitration, 
Kluwer Law International (Hague), at 232 (2003). 

18 First options v. Kaplan, 514 U.S. 938, 943 (1995). The only questions which the parties are supposed 
to have left to the courts — rather than to the arbitrators — to decide are whether the parties have a valid 
arbitration agreement at all or whether a concededly binding arbitration clause applies to a certain type of 
controversy. Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002); John Wiley & Sons, Inc. v. 
Livingston, 376 U.S. 543, 546–547 (1964); AT & T Technologies, Inc. v. Communications Workers, 475 U.S. 
643, 649 (1986). Rehnquist CJ, together with O’Connor and Kennedy JJ, dissented on this issue, considering 
that it was for the courts to decide. 
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remand the case so that the arbitrator, rather than the court, decides this issue of contract 
interpretation. 

In the first place, the Supreme Court noted that the silence of the arbitration clause on 
the disputes is not dispositive and decided that the lower court had rightly rejected Green 
Tree’s argument that the arbitration clause prohibited class arbitration.19 Contrary to the 
dissenting opinion of Chief Justice Rehnquist, 20  the Supreme Court held that the 
contracts’ language was not clear on this issue and the silence of the arbitration raised a 
question of legitimate contract interpretation. The Court reasoned that, while it was true 
that Green Tree selected an arbitrator to settle its disputes with the present respondents 
and did not select an arbitrator to settle the claims of other class claimants, the contracts 
simply say “selected by us (Green Tree)”...and “that is literally what occurred.” The Court 
deemed that whether the contracts in fact meant that the arbitrator was selected by Green 
Tree with the respondents’ consent “to arbitrate this dispute and no other (even identical) 
dispute with another customer” was a question of contract interpretation.21  

Additionally, the Court reasoned that, although in certain limited circumstances and in 
the absence of clear evidence to the contrary, courts may assume that the parties intended 
courts, not arbitrators, to decide a particular arbitration-related matter, the question of 
whether the contracts forbade class arbitration did not “fall into this narrow exception” as 
it concerned “neither the validity of the arbitration clause nor its applicability to the 
underlying dispute between the parties.” The Court distinguished the First Options 
Case,22 in which the issue was whether the parties wanted a judge or an arbitrator to 
decide whether they agreed to arbitrate a matter. Framing the class action dispute as akin 
to a procedural issue and applying the FAA precedents, the Court concluded that the 
question concerns “what kind of arbitration proceeding the parties agreed to” and it does 
not concern “a state statute or judicial procedures.” “Arbitrators are well situated to 
                                                        

19 See Hanotiau, fn. 3 at 264.  
20 See Green Tree Fin. Corp. v. Bazzle, fn. 8. Chief Justice Rehnquist’s (dissenting) opinion: The effect 

that class arbitration was inconsistent with the arbitration clause’s requirement that disputes “shall be 
resolved…by one arbitrator selected by us [Green Tree] with consent of you [Green Tree’s customer].” 
According to Rehnquist: Each contract expressly defines “us” as petitioner and “you” as the respondent or 
respondents named in that specific contract. And the contract also specifies that it governs all 
disputes…arising from…this contract or the relationships which result from this contract. 

21 See Green Tree Fin. Corp. v. Bazzle, fn. 8. Opinion for the unanimous Court: Of course, Green Tree 
did not independently select this arbitrator to arbitrate its disputes with the other class members. But whether 
the contracts contain this additional requirement is a question that the literal terms of the contracts do not 
decide. The contracts simply say (I) “selected by us [Green Tree].” And that is literally what occurred. The 
contracts do not say (II) “selected by us [Green Tree] to arbitrate this dispute and no other (even identical) 
dispute with another customer.” The question whether (I) in fact implicitly means (II) is the question at issue: 
Do the contracts forbid class arbitration? Given the broad authority the contracts elsewhere bestow upon the 
arbitrator, see, e.g. App. to Pet. for Cert. 110a (the contracts grant to the arbitrator “all powers,” including 
certain equitable powers “provided by the law and the contract”), the answer to this question is not 
completely obvious. 

22 See First options v. Kaplan, fn. 18. 
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answer” this kind of question relating to contract interpretation and arbitration 
procedures.”23 

However, the Court indeed considered that in the present case, the class arbitration 
proceedings appeared strongly likely to be a reaffirmation imposed on the parties by the 
Court and/or adoption of the Bazzle court’s prior determination. In other words, in both 
cases, the arbitrator’s decision reflected a court’s interpretation of the contracts rather 
than an arbitrator’s interpretation. 

In this respect, the court decided therefore to remand the case so that the arbitrator, 
rather than the court, would decide this issue of contract interpretation. 

It should also be pointed out that the FAA, which makes enforceable as any other 
contract arbitration agreements in maritime transactions and in contracts evidencing a 
transaction involving commerce, governed the two cases. The FAA preempts conflicting 
state law. It therefore also requires state courts to enforce arbitration clauses despite 
contrary state law or policy.24 On the other hand, according to the FAA, arbitration 
agreements must be enforced according to their terms and consequently the court may 
certainly not refer the parties to class arbitration if this is irreconcilable with the terms of 
the agreement.25 But on the other hand, if there is doubt as to the scope of arbitrable 
issues, it should be resolved in favor of arbitration.26 

2. The Oxford Case. — In 1998, Petitioner Oxford Health Plans, LLC (hereinafter 
“Oxford”) agreed to pay Respondent Dr. Ivan Sutter (hereinafter “Sutter”) for providing 
primary health care services to members of Oxford’s managed care network. They 
entered into a contract that contained a mandatory arbitration clause governed by the rules 
of the American Arbitration Association.27  

                                                        
23 See Green Tree Fin. Corp. v. Bazzle, fn. 8. Opinion for the unanimous Court: Unlike First Options, the 

question is not whether the parties wanted a judge or an arbitrator to decide whether they agreed to arbitrate a 
matter. 514 U.S., at 942–945. Rather the relevant question here is what kind of arbitration proceeding the 
parties agreed to. That question does not concern a state statute or judicial procedures, cf. Volt Information 
Sciences, Inc. v. Board of Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 474–476 (1989). It 
concerns contract interpretation and arbitration procedures. Arbitrators are well situated to answer that 
question. Given these considerations, along with the arbitration contracts’ sweeping language concerning the 
scope of the questions committed to arbitration, this matter of contract interpretation should be for the 
arbitrator, not the courts, to decide. Cf. Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002) 
(finding for roughly similar reasons that the arbitrator should determine a certain procedural “gateway 
matter”). 

24 See Hanotiau, fn. 3 at 265. 
25 See, for example, Champ v. Siegel, 55 F.3d 269 (7th Cir. 1995). 
26 See Mitsubishi Motors Corp. v. Soler Chrysler Plymouth, Inc., 473 U.S. 614, 626 (1985). 
27 Christopher K. Tahbaz & Christopher S. Ford, Oxford Health Plans LLC v. Sutter, Supreme Court of 

the United States, 10 June 2013, in A contribution by the ITA Board of Reporters, Kluwer Law International 
(Hague), 2013. The arbitration clause is below: “No civil action concerning any dispute arising under this 
Agreement shall be instituted before any court, and all such disputes shall be submitted to final and binding 
arbitration in New Jersey, pursuant to the rules of the American Arbitration Association with one arbitrator.”   
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In April 2002, Sutter sued Oxford on behalf of himself and other health providers in 
the New Jersey Superior Court, claiming that Oxford underpaid and failed to reimburse 
them for their medical services. Oxford petitioned the court to compel the individual 
arbitration of Sutter’s claim under the arbitration agreement. Opposing the petition, Sutter 
asked the court to certify class arbitration procedures. However, the Superior Court 
granted Oxford’s motion to compel arbitration and ordered that the arbitrator resolve all 
procedural issues, including class certification.  

Oxford and Sutter submitted the question whether the arbitration clause in their 
agreement allowed for class arbitration or filing a representative claim (file a claim on 
behalf of a similarly situated group) to the arbitrator. The arbitrator construed the clause 
to permit class arbitration according to the sweeping language in the arbitration clause.28 
He explained that the clause’s first phrase, “No civil action concerning any dispute arising 
under this Agreement shall be instituted before any court,” includes all possible court 
actions. Further, he explained that because the second clause sends “all such disputes” to 
arbitration, the class disputes must be arbitrated.  

Oxford filed a motion in the District Court for the District of New Jersey to vacate the 
arbitrator’s decision, on the ground that he had “exceeded his powers” under Section 
10(a)(4) of the FAA, 9 U.S.C. Seciton 1 et seq.29 The District Court denied this motion, 
and the Third Circuit Court of Appeals affirmed that denial. As the arbitration proceeded, 
the Supreme Court issued its opinion in Stolt-Nielsen, 30  which emphasized the 
importance of contractual basis for compelling class arbitration. In light of Stolt-Nielsen, 
Oxford asked the arbitrator to reconsider his decision on class arbitration. The arbitrator 
did so, and held that Stolt-Nielsen had no effect on his earlier resolution of the question 
because Oxford’s contract with Sutter unambiguously permitted class arbitration.31 

Oxford renewed its motion in federal court to vacate the arbitrator’s decision; the 
District Court again denied the motion and the Third Circuit affirmed. The Supreme 
Court granted certiorari to review the decision, to address a circuit split between the 
Second, Third, and Fifth Circuits on whether Section 10(a)(4) of the FAA allows a court 
to vacate an arbitral award in these circumstances. The Supreme Court determined that 
the arbitrator had not exceeded his powers because he had engaged in his delegated task 
of interpreting the contract. 

Firstly, according to the Court, this case was limited to an assessment of whether the 
                                                        

28 See Oxford Health Plans LLC v. Sutter, fn. 9. The arbitrator construed the clause to permit class 
arbitration because “the clause is much broader than the usual broad and that without an express prohibition 
of class arbitration, the broad clause must be read to include it.” 

29 9 U.S.C. s 10(a)(4): where the arbitrators exceeded their powers, or so imperfectly executed them that 
a mutual, final, and definite award upon the subject matter submitted was not made. 

30 See Stolt-Nielsen S. A. v. Animal Feeds Int’l Corp., 559 U.S. 662 (2010), which held that “a party may 
not be compelled under the FAA to submit to class arbitration unless there is a contractual basis for 
concluding that the party agreed to do so” (emphasis in original). 

31 See Tahbaz & Ford, fn. 27.  
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arbitrator had exceeded his powers under Section 10(a)(4) of the FAA. In arriving at an 
answer to that question, the Supreme Court focused its reasoning solely on whether the 
arbitrator interpreted the parties’ contract, and refused to be drawn into any discussion 
about whether the courts have the power to review whether an arbitrator has interpreted a 
contract correctly.32 

Meanwhile, Justice Kagan’s opinion for a unanimous court and Justice Alito’s 
concurring opinion cannot be interpreted as an endorsement of the arbitrator’s 
construction of the arbitration clause.33 Both opinions go to great lengths to emphasize 
that “nothing we say in this opinion should be taken to reflect any agreement with the 
arbitrator’s contract interpretation, or any quarrel with Oxford’s contrary reading.” The 
Court held, so long as the arbitrator was “arguably construing” the contract — which this 
one was — a court may not correct his mistakes under Section 10(a)(4) of the FAA.34 
The potential for those mistakes is the price of agreeing to arbitration. Indeed, the Court 
reiterated that it has no right to overrule the arbitrator merely because the arbitrator’s 
interpretation differs from theirs.35 The arbitrator’s construction holds, however good, 
bad, or ugly.36  

In its analysis of Stolt-Nielsen, the Court refused to entertain Oxford’s broad 
interpretation of the case and explained, “in Stolt-Nielsen the parties stipulated that they 
had not reached an agreement on class arbitration, so the arbitrators did not construe the 
contract, and did not identify any agreement authorizing class proceedings.”37 The Court 
thus found not that they had misinterpreted the contract but that they had abandoned their 
interpretive role. “In stark contrast, in this case the arbitrator did construe the contract, 
and did find an agreement to permit class arbitration.” So to overturn the arbitrator’s 
decision, this Court would have to find that he misapprehended the parties’ intent. But   
Section 10(a)(4) of the FAA bars that course: It permits courts to vacate an arbitral 
decision only when the arbitrator strayed from his delegated task of interpreting a contract, 
not when he performed that task poorly. Oxford’s remaining arguments go to the merits of 
the arbitrator’s contract interpretation and are thus irrelevant under Section 10(a)(4) of the 

                                                        
32 Id. 
33 Matthew A. Lee & Lucas Bento, Class Arbitration in the United States Survives Another Battle, But 

Will It Survive the War?, available at http://kluwerarbitrationblog.com/blog/2013/06/21/class-arbitration-in- 
the-united-states-survives-another-battle-but-will-it-survive-the-war/ (last visited Oct. 25, 2016). Original text: 
“Neither Justice Kagan’s opinion for a unanimous Court, nor Justice Alito’s concurring opinion (in which 
Justice Thomas joined), is in any way an endorsement of the arbitrator’s construction of the arbitration clause 
at issue in this case.” 

34 See Eastern Associated Coal Corp. v. Mine Workers, 531 U.S., at 62. 
35 See Oxford Health Plans LLC v. Sutter, fn. 9. “It is the arbitrator’s construction of the contract which 

was bargained for; and so far as the arbitrator’s decision concerns construction of the contract, the courts have 
no business overruling him because their interpretation of the contract is different from his.” 

36 See Steelworkers v. Enterprise Car, 363 U.S. 593 (1960). 
37 See Oxford Health Plans LLC v. Sutter, fn. 9 at 6. 
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FAA.38  
The Court accordingly affirmed the Third Circuit’s denial of Oxford’s motion to 

vacate the arbitrator’s decision permitting class arbitration. 
According to the decisions of the U.S. Supreme Court, whether class action is 

applicable is probably decided by the arbitrator’s interpretation of the parties’ intent when 
an adequately drafted arbitration clause is silent on this issue, regardless of its correctness 
in construing the contracts. In the first place, the availability of class arbitration is indeed 
a dispute in relation to the contracts and can be regarded as a matter of contract 
interpretation. And normally interpretation of the contract is supposed to be decided by 
appointed arbitrator(s) according to the broad authority given by the parties’ arbitration 
clause. And it goes to the merits of the arbitrator(s)’ contract interpretation and is thus 
irrelevant under Section 10(a)(4) of the FAA. Additionally, the fundamental principle of 
arbitration is that it is a matter of contract; once parties choose arbitration then they must 
live with it.39 

However, it is important to note the significant caveat provided in footnote 2 of 
Justice Kagan’s opinion for the unanimous court concerning the question of arbitrability.40 
This special perspective will be further discussed in the second part of the article. 

II. THE AVAILABILITY OF CLASS ARBITRATION AS A QUESTION OF ARBITRABILITY 

In contrast to the contract interpretation theory, another perspective connects the 
availability of class arbitration with the question of arbitrability, as addressed by Justice 
Kagan in the Oxford Case. To better review this opinion, we will clarify the term before 
analyzing recent court jurisprudence. 

A. Clarifying the Term “Arbitrability” in the U.S. Scenario 

Internationally, arbitrability refers to whether specific classes of disputes are barred 
from arbitration either because of public policy or because they are outside the scope of 
the arbitration agreement. In the context of international commercial arbitration, 
arbitrability normally refers to whether certain specific disputes are capable of being 
settled by arbitration and are not subject to the exclusive jurisdiction of the courts.41 It is 
                                                        

38 Id. at 2. 
39 See Rent-A-Center, West, Inc. v. Jackson, fn. 10. 
40 See Oxford Health Plans LLC v. Sutter, fn. 9 at 5, “We would face a different issue if Oxford had 

argued below that the availability of class arbitration is a so-called “question of arbitrability.” Those 
questions…are presumptively for courts to decide.” 

41  Loukas A. Mistelis & Stavros L. Brekoulakis, Arbitrability: International and Comparative 
Perspectives, Kluwer Law International (Hague), at 70 (2009). Original text: “Arbitrability thus generally 
refers to whether the specific claims raised are of a subject matter capable of settlement by arbitration, and are 
not subject to the exclusive jurisdiction of either party’s national courts, the seat of arbitration’s national 
courts, or the enforcement country’s national courts. This inquiry is necessary to avoid encroaching upon the 
sovereignty of a country that would otherwise require certain classes of disputes — such as criminal or tax 
cases — to be resolved by its own national courts.” 
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of great significance to avoid encroaching upon the sovereignty of a country by defining 
whether a case can or cannot be submitted to arbitration.42 

The U.S. also calls this arbitrability, and in this regard the U.S. courts have been very 
supportive of the arbitration process. The U.S. Supreme Court has noted that these 
questions of arbitrability must be addressed with “a healthy regard for the federal policy 
favoring arbitration.” But the term in the U.S. further includes the jurisdictional question 
that asks whether an arbitrator or a court should decide if a given dispute should be 
submitted to arbitration. Traditionally, U.S. courts have had the power to determine all 
questions of arbitrability before or after a dispute has been submitted to arbitration. These 
gateway questions of arbitrability include determining whether: (1) there is a valid 
arbitration agreement; (2) the scope of the agreement covers the dispute in question; and 
(3) public policy would not otherwise bar submitting the dispute to arbitration. If all of 
these points are determined by the court in the affirmative, an arbitrator may decide the 
merits of the dispute.”43 

B. Recent U.S. Supreme Court Jurisprudence concerning Arbitrability 

In the Green Tree decision, Justice Breyer further expanded upon the arbitrator’s 
power to determine gateway questions previously reserved to the courts.44 Prior to Green 
Tree, there was a fairly broad presumption that the FAA did not authorize forced 
consolidation of different arbitration proceedings.45  

During oral argument, the Court seemed intent on examining why this was the case, 
and exploring whether permitting class arbitration would reduce the attractiveness of 
arbitration in general by making the process more onerous. Justice Breyer appeared 
determined to rebuff this contention by noting that permitting class arbitration would not 
by definition be hostile to arbitration.46 
                                                        

42 Julian Lew, Loukas Mistelis & Stefan Kroll, Comparative International Commercial Arbitration, 
Kluwer Law International (Hague), at 187 (2003), “Arbitrability involves the simple question of what type of 
issues can and cannot be submitted to arbitration.” 

43 See Mistelis & Brekoulakis, fn. 41. 
44 Id. 
45 William Park, The Arbitrability Dicta in First Options v. Kaplan: What Sort of Kompetenz-Kompetenz 

Has Crossed the Atlantic?, 12 ICLA Arbitration International, 137–160 (1996), “For better or for worse, the 
Federal Arbitration Act did not authorize forced consolidation of different arbitration proceedings, even if 
they presented similar questions of law and fact.” 

46 See Green Tree Fin. Corp. v. Bazzle, fn. 8. Tr. of Oral Argument at 44, Green Tree, 539 U.S. 444 (No. 
02–215). Justice Breyer: “A State…could not possibly…interpret the word arbitration in a contract to contain 
all the bells and whistles of a court proceeding, because that would transform the arbitration into a court 
proceeding, and therefore they would have…not only…shown hostility to but destroyed the arbitration 
contract, but what about this one. Is this hostile to arbitration? I have no doubt that Green Tree would not 
have agreed…had they known what was going to happen, and to that extent it is hostile to arbitration, but the 
consumers on the other side might have said, oh, we rather like it, in which case from their point of view it is 
not hostile to arbitration, so sort of from one side it is, and from the other side it is not, and how do we decide 
whether, overall, it is or it is not?” 
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However, it is highly significant to note Justice Rehnquist’s dissent, which focused a 
great deal on the potential for hostility. He claimed that class certification was a question 
of arbitrability, and since the parties did not clearly and unmistakably contract to have an 
arbitrator decide this question, it amounted to coercion rather than consent to force Green 
Tree to arbitrate the matter.47  

Similar opinion was met in the Oxford Case provided in footnote 2 of Justice Kagan’s 
opinion for the unanimous Court. Specifically, Justice Kagan noted that they would face a 
different issue if Oxford had argued the availability of class arbitration as a so-called 
question of arbitrability.48 

In the Green Tree Case, in contrast to the dissent, Justice Breyer’s plurality noted that 
parties to an arbitration agreement do not generally submit every issue to an arbitrator.49 
“Unless the contract clearly indicates otherwise, some issues — such as whether the 
parties have a valid arbitration agreement or whether the arbitration clause applies to a 
particular dispute — are reserved for judicial determination.”50  But the arbitration 
agreement was worded so broadly that the plurality chose to define these gateway issues 
narrowly. The Court claimed that this case is unlike the First Options,51 and the relevant 
question here is “what kind of arbitration proceeding the parties agreed to” rather than 
“whether the parties wanted a judge or an arbitrator to decide whether they agreed to 
arbitrate the matter.”52  

In light of those considerations, and the sweeping language of the arbitration 
agreement, the plurality determined that the question of class certification for arbitration 
was a question for the arbitrator to decide. 

Some lawyers have interpreted footnote 2 of Justice Kagan’s opinion for the 
unanimous Court as “a clear invitation” for parties to assess the availability of class 
                                                        

47 See Green Tree Fin. Corp. v. Bazzle, fn. 8. Green Tree, 538 U.S. at 458–459 (Rehnquist, C. J., 
dissenting). 

48 See Oxford Health Plans LLC v. Sutter, fn. 9. Original text: We would face a different issue if Oxford 
had argued below that the availability of class arbitration is a so-called “question of arbitrability.” Those 
questions — which “include certain gateway matters, such as whether parties have a valid arbitration 
agreement at all or whether a concededly binding arbitration clause applies to a certain type of controversy” 
— are presumptively for courts to decide. Green Tree Financial Corp. v. Bazzle, 539 U.S. 444, 452 (2003) 
(plurality opinion). A court may therefore review an arbitrator’s determination of such a matter de novo 
absent “clear and unmistakable” evidence that the parties wanted an arbitrator to resolve the dispute. AT & T 
Technologies, Inc. v. Communications Workers, 475 U. S. 643, 649 (1986). Stolt-Nielsen made clear that this 
Court has not yet decided whether the availability of class arbitration is a question of arbitrability. See 559 
U.S., at 680. But this case gives us no opportunity to do so because Oxford agreed that the arbitrator should 
determine whether its contract with Sutter authorized class procedures. See Brief for Petitioner 38, n. 9 
(conceding this point). Indeed, Oxford submitted that issue to the arbitrator not once, but twice — and the 
second time after Stolt-Nielsen flagged that it might be a question of arbitrability. 

49 See Green Tree Fin. Corp. v. Bazzle, fn. 8. 
50 Id. 
51 See First options v. Kaplan, fn. 18. 
52 See Howsam v. Dean Witter Reynolds, Inc., fn. 23. 
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action as the question of arbitrability and raise the argument to the court.53 But according 
to the reasoning of the Supreme Court, there exists no hint to exactly provide courts with 
the final say on this issue. In other words, it is not clear whether this issue falls into 
“certain gateways matters,” such as whether parties have a valid arbitration agreement at 
all or whether a concededly binding arbitration clause applies to a certain type of 
controversy.54 And from the existing category of issues in relation to the so-called 
question of arbitrability, it does not likely contain the availability of a class action issue. 

CONCLUSION 

To sum up, the contract interpretation theory is a conclusion of existing jurisprudence 
while the question of arbitrability doctrine may be a mere hint or inkling from a recent 
court decision. For one thing, the availability does not suitably fall into either the gateway 
matter whether parties have a valid arbitration agreement at all or whether a concededly 
binding arbitration clause applies to a certain type of controversy. For another, it would be 
an aggressive move to expand courts’ power if a completely separate question of 
arbitrability is raised to apply to the availability of class action issue and would conflict 
with the traditional policy in favor of arbitration.55 Comparing these two sides, from our 
perspective, the preferable choice is the contract interpretation theory. 

On the one hand, taking deep insight from the features of international commercial 
arbitration, that it is indeed a matter of contract, distinguishes this special method of 
resolving disputes from others. Consequently, issues relating to contract law are supposed 
to be applied to arbitration. More specifically, party autonomy must be emphasized and 
parties are legally bound by the specific contract agreed by them, or in other words, once 
they make an arbitration clause, they must live with that choice and accept the potential 
risks behind it. As for the availability of a class action issue, when the agreement drafted 
is silent on the subject, it probably falls into the category of disputes related to the 
contract, which are normally raised as a contract interpretation matter. In this regard, the 
appointed arbitrator(s) will decide whether class arbitration is possible.  

In reference to the concerns mentioned in Justices Alito and Thomas’ opinion, it 
actually distorted the definition of class arbitration. According to their opinion, the 
arbitrator’s interpretation of the contract should only apply to the parties that opt in, and 
not to “class members who have not authorized the arbitrator to decide on a classwide 
basis which arbitration procedures are to be used.” Providing a further reprimand of the 
arbitrator’s decision, Justice Alito notes that “an arbitrator’s erroneous interpretation of 
contracts that do not authorize class arbitration cannot bind someone who has not 
authorized the arbitrator to make that determination and the distribution of opt-out notices 

                                                        
53 See Lee & Bento, fn. 33. 
54 See Oxford Health Plans LLC v. Sutter, fn. 9 at 5. 

 55 See Lee & Bento, fn. 33. 
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does not cure this fundamental flaw in the class arbitration proceeding in this case.”56 
Finally, Justice Alito’s opinion expresses his concerns about the possibility of absent class 
members unfairly claiming the “benefit from a favorable judgment without subjecting 
themselves to the binding effect of an unfavorable one,” which should give courts pause 
before concluding that the availability of class arbitration is a “question the arbitrator 
should decide.”57 

However, Justice Alito’s opinion firstly underestimated the effects of opt-out notices 
and made a false assumption that there would be the possibility of unfair claims by the 
absent class members. These concerns are unnecessary and do not affect the contract 
interpretation doctrine of the availability of class action. Furthermore, that situation can 
be avoided by the extensive amendment in 1996 of Rule 23 of the Federal Rules of Civil 
Procedure.58  

On the other hand, the contract interpretation regime is a proper choice for the silence 
as to the availability of class action. The contracting parties have had a chance to 
expressly authorize or prohibit class action but they dictated neither term. Then, this 
unmentioned issue is supposed to be subject to the arbitrators’ interpretation. Additionally, 
in accordance with the pro-arbitration policy, it is appropriate to leave this question to 
arbitrator(s).  

As previously stated, although it is preferable to regard the availability issue of class 
action as a contract interpretation question, there also need to be some restrictions on the 
arbitrators’ broad contract interpretation so that parties’ real intent can be properly 
enforced. 

                                                        
56 See Oxford Health Plans LLC v. Sutter, fn. 9 at 11. 
57 Id. at 12. 
58 See Federal Rules of Civil Procedure, s 23 (c)(1)(A): para. (1) sub-s (c)(1)(A) is changed to require 

that the determination whether to certify a class be made “at an early practicable time.” The “as soon as 
practicable” exaction neither reflects prevailing practice nor captures the many valid reasons that may justify 
deferring the initial certification decision. See Willging, Hooper & Niemic, Empirical Study of Class Actions 
in Four Federal District Courts: Final Report to the Advisory Committee on Civil Rules, Federal Judicial 
Center, at 26–36 (1996). 
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