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Abstract  The prevailing narrative instructs us that humane treatment of captured 
enemy fighters is down to white knights from the western parts of the European 
continent with their codes of chivalry, or alternatively, the Swiss businessman Henri 
Dunant. This contribution challenges that narrative for overlooking, or being ignorant of, 
the way that societies around the world have approached the matter of the captured 
enemy fighter. Traces of some of the critical principles about humane treatment that we 
see in our present law can actually be found in much older societies from outside of 
Europe. A more accurate and representative way of understanding humanitarianism in 
the treatment of captured enemy fighters can and must be crafted, with the prevailing 
Euro-centric account balanced with practices, cultures and faiths from elsewhere. The 
quest to achieve more humane treatment in armed conflict is first and foremost a battle 
of the intellect. Narratives and conceptualisations that are more inclusive, recognising 
and appreciating of the ways of the rest of the world are likely to be more effective in 
communicating humanitarian ideals. This work adopts a new method of approaching the 
richness and diversity of the treatment of captured enemy fighters over time and space. 
This new framework of analysis uses six cross-cutting themes to facilitate a broader 
international and comparative perspective, and develop a more sophisticated level of 
understanding. The first theme is how older and indigenous societies approached the 
matter of captured enemy fighters. The second focuses on religions of the world, and 
what they teach or require. The third section examines the matter of martial practices 
and codes of ethics for combatants in certain societies. The fourth category engages with 
colonisation and decolonisation, and regulation (or non-regulation) of the treatment of 
captives of war. Fifth is the issue of modernisation and the impact it has had on armed 
forces and fighters, including on the treatment of captives. The final issue is the shift 
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towards formalised agreements, beginning with the first bilateral agreements and then 
the multilateral codification exercise that began in the mid-19th century and continues to 
this day. This framework for analysis leads into a final chapter, presenting a fresh and 
holistic view on the evolution of prisoner of war protections in the international order. It 
provides a different way of looking at International Humanitarian Law, starting with this 
effort at a global understanding of the treatment of captured enemy fighters. 
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INTRODUCTION 

Colonization broke up the historical patterns and cut the geographic, economic, legal 
and human ties with the empires that preceded it. One consequence of this break was that 
Africans did not look upon International Law as a product of their own tradition but as 
retrograde colonial interference.1 

Scholars in the People’s Liberation Army (PLA) have studied these [traditional 
Chinese codes of war] intensively and have produced some commentaries. Whereas in 
earlier years, the Army’s military ethics was entirely guided by Marxism, Leninism and the 
thought of MAO Zedong, currently the government and the PLA understand that they need 
to update their military ethics. As they are reluctant to endorse Western notions, it is 
inevitable that they must retrieve it from Chinese traditions.2 

With few exceptions (e.g. Egypt and Ethiopia) African countries took no part in the 
                                                        

1 Adamu Ndam Njoya, The African Concept, in UNESCO ed. International Dimensions of Humanitarian 
Law, Henri Dunant Institute, UNESCO & Martinus Nijhoff (Geneva/Paris/Dordecht), at 9 (1988). 

2 Ping-cheung Lo, Chinese Traditions on Military Ethics, in James Turner Johnson & Eric D Patterson 
eds. The Ashgate Research Companion to Military Ethics, Routledge (London), at 411 (2015). 
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drawing up of the rules of the laws of war. Their voice was heard resoundingly for the first 
time during the procedure leading to the reaffirmation and development of international 
humanitarian law applicable in armed conflicts, beginning at the International Human 
Rights Conference in Tehran from 22 April to 22 May 1968. The Geneva Diplomatic 
Conference which met in the years 1974–1977 became the forum at which the states of the 
“Third World”…were able to express their fundamental concern for the development of 
humanitarian law…International humanitarian law as it stands today is not a law that is 
alien to Africans. It is in line with their most ancient and humanitarian traditions.3 

The preceding quotations evidence several decades of the frustration of non-European 
states with International Law, and the understandable resistance to values and norms that 
are seen as foreign and imposed on the rest of the world. This paper addresses the matter 
from the aspect of the treatment of captured enemy fighters. The prevailing narrative 
instructs us that humane treatment of captured enemy fighters is down to white knights 
from the western parts of the European continent with their codes of chivalry, 
alternatively the Swiss businessman Henri Dunant. An egregious example is the Office of 
the High Commissioner for Human Rights’ Factsheet 13 on International Humanitarian 
Law and Human Rights. It suggests that humanitarian concerns in war are a new 
development, born in the second half of the 19th century. “In the beginning,” echoing the 
words of the Gospel of John in the Holy Bible, the Factsheet takes us to the 
enlightenment that fell upon a certain Swiss businessman. “As French and Austrian 
armies fought the battle of Solferino in northern Italy in June, 1859, the idea of 
international action to limit the suffering of the sick and wounded in wars was born in the 
mind of Henri Dunant, a young Swiss citizen.” It then goes on to relate the European-led 
19th and 20th century moves towards the normative, and more and more codification. 
There are countless such examples, and just one more suffices to prove the point. On the 
webpage of the well-intentioned organisation Humanrights.ch/MERS seeking to provide 
information on “The History of International Humanitarian Law,” we are told the 
following:  

The beginning of humanitarian law was in 1864 with the first Geneva Convention; the 
Convention for the Amelioration of the Condition of the Wounded in Armies in the Field. 
Influenced by one of the bloodiest battles of the nineteenth century in Solférino, Henry 
Dunant in 1862 published Un Souvenir de Solférino [A Memory of Solferino].4 

This either overlooks, or is ignorant of, the way that societies around the world have 
approached the matter of the captured enemy fighter. Some sixty years before the 
publication of Dunant’s Battle of Solferino, Bakin Takizawa had written to a Japanese 

                                                        
3 See Njoya, The African Concept, fn. 1 at 10–11. 
4 The History of International Humanitarian Law, available at http://www.humanrights.ch/en/standards/ 

international-humanitarian-law/history/ (last visited Nov. 18, 2016). 
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audience about the practice of giving medical aid to enemy wounded.5 Traces of some of 
the critical principles about humane treatment that we see in our present law can actually 
be found in much older societies from outside of Europe. In this mainstream account of 
the evolution of the legal regime of prisoner of war protection, there seems not just to 
have been no world beyond the “West,” but also a cordon around the practices of the long 
era of colonialism.6 Even when the USA is brought in, the coverage is selective.7 In the 
rare instances where the other makes an appearance in the literature on prisoners of war 
(POWs), it tends to be Moslem conduct during the Crusades, Ottoman bestiality and 
Japanese views on the dishonour of capture that led to the monstrous conditions in 
prisoner of war camps in the Far East. The index to Geoffrey Best’s much admired 
Humanity in Warfare reveals no coverage of Islam, China, Africa, South America, India 
or Hinduism, no Sun Tzu nor Manu.8 The same can be said for Rosas, author of the 
otherwise fine study of The Legal Status of Prisoners of War in 2005.9 The one paragraph 
addressing the treatment of POWs until the end of the 19th century in Dieter Fleck’s 
esteemed Handbook of International Humanitarian Law says nothing about 
non-European practices, asserting simply that “It was not until Jean-Jacques Rousseau 
had established the basis for [the civilian-combatant] distinction in Du Contract Social in 
1762 that attempts were made to draft protective provisions for prisoners of war.”10  

This pattern of neglect of the world beyond is accompanied by some remarkable 

                                                        
5 Sumio Adachi, The Asian Concept, in UNESCO ed. International Dimensions of Humanitarian Law, 

Henri Dunant Institute, UNESCO & Martinus Nijhoff (Geneva, Paris, Dordecht), at 16 (1988). 
6 These tend to be considered in works that look at the history of detention in armed conflict, since 

colonial wars have not, historically, been wars that were capable of producing POWs. Even so, it has to be 
noted that many of the illustrations provided in the histories of POWs have dubious lineage in terms of 
internationality. Ian Cobain, in his Cruel Britannia, Portobello Books (London), (2012) has revealed the UK’s 
direct participation in torture since 1944 — including Kenya, Cyprus, Aden and Northern Ireland as well as in 
the Global War on Terror — and alleged institutional cover-up. 

7 The texts do not consider how enemy captives were treated in the confrontations between colonisers 
and native Americans, American colonialism and the confrontations between European colonial powers on 
the Continent. 

8 Geoffrey Best, Humanity in Warfare: Modern History of the International Law of Armed Conflicts, 
Weidenfeld & Nicholson Ltd (London), (1980). There is some mention of the Japanese Red Cross Society 
and Japanese treatment of POWs, and a few lines in relation to non-POW issues such as the use of dumdum 
bullets in British colonial wars in India and Sudan and the Boer War. 

9 Moving from sections on “Prehistoric Times and Antiquity” to “the Middle Ages” to “Modern Times” 
up to “the French Revolution” and then to “the Hague Conferences” and “the Geneva Conference of 1949” 
without coverage of the world beyond the “West,” see Allan Rosas, The Legal Status of Prisoners of War: A 
Study in International Humanitarian Law Applicable in Armed Conflicts, Suomalainen Tiedeakatemia 
(Helsinki), (1976). Even Alexander Gillespie’s acclaimed A History of the Laws of War: Volume 1: The 
Customs and Laws of War with Regards to Combatants and Captives, Hart Publishing Ltd (Oxford), (2011) 
follows this non-universalist approach. 

10 Sandra Kraehenmann, Protection of Prisoners in Armed Conflict, in Dieter Fleck ed. The Handbook of 
International Humanitarian Law (3rd edition), Oxford University Press (Oxford), at 360–361 (2013). 
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generalisation and rushing to conclusions about limited martial practices. One 
distinguished authority argues that the martial ethos of a very elite group in Western 
Europe actually amounted to Customary International Law. He claims that “the rules of 
chivalry were customary,” situating them “in the medieval law of nations.”11 He reaches 
such conclusions in the course of an incomplete and West European-centred study on the 
development of international humanitarian law (IHL) “from Agincourt to Rome,” where 
the only mention of a non-European context is the evidence of sexual violence that was 
prosecuted at the Tokyo international military tribunal. This malaise extends to the 
revered Howard S Levie, who spares five vague sentences to mention the existence of 
Sun Tzu’s The Art of War and the Manu Sriti.12 One can find many sweeping yet 
categorical statements such as “In the seventeenth and eighteenth centuries, an obligation 
developed in customary International Law to release prisoners at the end of wars, rather 
than to execute or enslave them.”13 This was certainly not what local populations 
resisting colonial adventures would have experienced, or what was going on elsewhere in 
the world beyond. This is about evolving military practice in one region, the west of 
Europe, a region that ironically also provides many examples of non-adherence (in Book 
II Ch. 20 of De Jure Belli et Pacis, Hugo Grotius wrote that “Throughout the Christian 
world, I observed a lack of restraint in relation to war such as even barbarous races would 
be ashamed of”). Remaining with Grotius, the Oxford Bibliographies erroneously 
declares that “The first formal call for the humane treatment of prisoners of war (POWs) 
came in 1625 from the Dutch lawyer Hugo Grotius in The Laws of War and Peace.”14 
The truth is that calls for humane treatment of captured enemy fighters can be traced in 
religious and normative instruments from a number of societies that lived hundreds of 
years before this in other parts of the world (that being said, it is certainly true that, as 
was the case in the west of Europe and North America and continues in global practice to 
this very day, there are countless examples of non-adherence). It is not true that the Treaty 
of Westphalia contained the first concern for release at the end of conflict; hundreds of 
years before this, the Hindu Agni Purana provided that captives of war should be released 
at the cessation of hostilities. Ransom and prisoner exchange were not Western inventions 
of the late Middle Age; they were already martial practices in the time of the Prophet 
Mohamed and taken up by Moslem armies thereafter.  

Humanitarian practices, rules that are humanitarian and IHL are of course all different, 

                                                        
11 Theodor Meron, International Humanitarian Law from Agincourt to Rome, 75 International Law 

Studies (International Law Across the Spectrum of Conflict: Essays in Honour of Professor L. C. Green On the 
Occasion of His Eightieth Birthday, edited by Michael N Schmitt), at 302 (1999). 

12 Howard S Levie, Prisoners of War in International Armed Conflict, 59 International Law Studies, 
(Naval War College Press), at 3–4 (1978). 

13 John Quigley, Iran and Iraq and the Obligations to Release and Repatriate Prisoners of War after the 
Close of Hostilities, 5(1) American University International Law Review 73, 74 (1989) citing the work of C S 
Delessert on art. 118(1) of the Third Geneva Convention. 

14 Oxford Bibliographies, available at http://www.oxfordbibliographies.com/view/document/obo- 
9780199791279/obo-9780199791279-0085.xml (last visited Nov. 16, 2016). 
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but the failure to recognise the significance and effect of the first two on the latter 
facilitates the deformities that continue to plague the field. In recent years, more attention 
has fortunately been paid to redressing the distortions in accounts about the exclusively 
Western origins of the laws of war.15 Even the International Committee of the Red Cross 
(ICRC) has a mixed record. To its credit, it has repeatedly sought to redress the picture, 
supporting research about how humanitarian principles are in fact transnational.16 Yet, 
some ICRC staff continue to present compassion in war as beginning with Henri 
Dunant.17 UNESCO has also been engaged in raising awareness of how religious and 
cultural traditions around the world have developed attitudes and teachings that have 
inspired not just the justification of war, but how it is to be conducted.18 A pioneer of the 
universalist view of International Law has of course been the late Judge Christopher 
Weeramantry, who served on the International Court of Justice.19 There have over the 
years certainly been important efforts to carry out stand-alone studies of the humanitarian 
aspects of Islamic law, Japanese culture, Chinese culture and Hinduism.20 Important as 
they are, such studies come and go, and they have clearly failed to impact on the 
mainstream account. A reason for this may be that they are usually presented as distinct 
projects that argue for exceptionalism to the European narrative rather than a 
                                                        

15 A recent example is Amanda Alexander, A Short History of International Humanitarian Law, 26(1) 
European Journal of International Law, 109 (2015), challenging the linear historical narrative and arguing that 
“international humanitarian law is not simply an ahistorical code, managed by states and promoted by the 
International Committee of the Red Cross. Rather, it is a relatively new and historically contingent field that 
has been created, shaped and dramatically reinterpreted by a variety of actors, both traditional and 
unconventional.” 

16 Insightful papers include Manoj Kumar Sinha, Hinduism and International Humanitarian Law, 87(858) 
International Review of the Red Cross, 285 (2005); Sheikh Wahbeh al-Zuhili, Islam and International Law, 
87(858) International Review of the Red Cross, 269 (2005); James Cockayne, Islam and International 
Humanitarian Law: From a Clash to a Conversation between Civilizations, 84(597) International Review of 
the Red Cross, 597 (2002); Venkateshwara Subramaniam Mani, International Humanitarian Law: An 
Indo-Asian Perspective, 83(841) International Review of the Red Cross, 59 (2001); Yolande Diallo, 
Humanitarian Law and Traditional African Law, 16(179) International Review of the Red Cross, 57 (1976). 

17 See the presentation by the respected Antoine Bouvier, available at http://law.scu.edu/wp- 
content/uploads/SANTACLARA2015PARTI.pdf (last visited Nov. 18, 2016), starting the clock with Henri 
Dunant and Solferino. 

18 UNESCO ed. International Dimensions of Humanitarian Law, Henri Dunant Institute, UNESCO & 
Martinus Nijhoff (Geneva/Paris/Dordecht), (1988). 

19 Dissenting Opinion of Judge Weeramantry, in Advisory Opinion on the Legality of the Threat or Use of 
Nuclear Weapons ICJ Rep, 429 (1996). 

20 For example, Vesselin Popovski et al. eds. World Religions and Norms of War, United Nations 
University Press (Tokyo/New York/Paris), (2009); Venkateshwara Subramaniam Mani ed. Handbook of 
International Humanitarian Law in South Asia, Oxford University Press (India), (2007); Caroline Evans, The 
Double-Edged Sword: Religious Influences on International Humanitarian Law, 6 Melbourne Journal of 
International Law, 3 (2005); Mani, International Humanitarian Law: An Indo-Asian Perspective, fn. 16; 
Sumio Adachi, Traditional Asian Approaches: A Japanese View, Australian Year Book of International Law, 
158 (1980); Zhu Li-Sun, Traditional Asian Approaches: A Chinese View, Australian Year Book of 
International Law, 143 (1980); Lakshmikanth R Penna, Traditional Asian Approaches: An Indian View, 
Australian Year Book of International Law, 168 (1980).  
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reconceptualization. These standalone works are not embedded in a global perspective, 
and have not been of the frequency and intensity to make a lasting impact.  

It is time to depart from this path. The motivating conviction of this paper is that a 
more accurate and representative way of understanding can and must be crafted, with the 
prevailing Euro-centric account balanced with practices, cultures and faiths from 
elsewhere. This is important because the quest to achieve more humane treatment in 
armed conflict is first and foremost a battle of the intellect. Narratives and 
conceptualisations that are more inclusive, recognising and appreciating the ways of the 
rest of the world are likely to be more effective in communicating humanitarian ideals. 
Those of us working in this area must persistently challenge the geographic, ethnic and 
cultural distortions. Those of us who care enough should be researching and speaking 
about cross-cultural approaches that can correct the mono-cultural myth. In this, the 
present author believes that simply to recount the linear historical evolution, even if in a 
more representative and globally balanced way, can distort reality and does not do justice 
to the richness and diversity of human behaviour in this area. This is particularly so since 
the traditional historical approach has encouraged the fallacies and West-and-the-Rest 
thinking that has been demonstrated in the preceding paragraphs.  

Motivated by this belief that a new, global approach will help us better understand the 
roots of our present day law and improve the way that we communicate the core 
principles to operationalise humanitarianism in armed conflict, the present author 
therefore diverts from the traditional approach. This study adopts a new method of 
approaching the richness and diversity of the treatment of captured enemy fighters over 
time and space. This new framework for analysis uses six cross-cutting themes to 
facilitate a broader international and comparative perspective, and develop a more 
sophisticated level of understanding. The first theme is how older and indigenous 
societies approached the matter of captured enemy fighters. The second focuses on 
religions of the world, and what they teach or require in this matter. The third section 
addresses martial practices and codes of ethics for combatants in certain societies. The 
fourth theme is that of colonisation and decolonisation, and regulation (or non-regulation) 
of the treatment of captives of war. Fifth is the issue of modernisation and the impact it 
has had on armed forces and fighters, including on the treatment of captives. The final 
theme is the shift towards formalised agreements, beginning with the first bilateral 
agreements and then the multilateral codification exercise that began in the mid-19th 
century and continues to this day. This framework for analysis leads into a final chapter, 
presenting a fresh and holistic view on the evolution of POW protections in the 
international order. It provides a different way of looking at IHL, starting with this effort 
at a global understanding of the treatment of captured enemy fighters. 

Our current use of the term “Prisoner of War” has a technical meaning rooted in the 
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Third Geneva Convention (GCIII)21. This is built on a clear dividing line between 
international and non-international armed conflict. The Prisoner of War designation is 
used for captured combatants, meaning the members of the armed forces of the enemy 
State. Rebels, insurgents, spies, terrorists and other non-State fighters are not entitled to 
be so categorised, nor to the protections that come with this designation. The term 
Prisoner of War has been used in earlier times, but employed more loosely to designate a 
captured enemy fighter, a captive in an armed conflict, regardless of the type of conflict 
or other technical legal distinctions. The literature employed in this study is wide and 
multi-disciplinary, covers a range of situations over large spans of time (for example, 
raiding parties, punitive warfare, struggles to control natural resources, subjugation of 
neighbours, intertribal and internecine warfare, limited military expeditions, religious 
wars, blue-water colonisation) and often uses designations that have meanings that are not 
identical to our present Prisoner of War. For the sake of clarity, the original terminology 
used by works referred to will be preserved, but the present author herself uses the term 
“captured enemy fighter” in a loose generic sense, and “POW” as the abbreviated form 
where it is clear that the subject of discussion is a combatant in an international armed 
conflict who has fallen under the control of the enemy.  

I. OLDER AND INDIGENOUS SOCIETIES 

Since the very beginning, we are told, “[p]rimitive man and his barbarian descendant 
annihilated or enslaved all foemen who were captured.”22 Victory meant the right to do 
as one pleased with the vanquished, but the norm was apparently for battles to be to the 
death.23 Even so, analysis of a number of provisions in the Babylonian Hammurabi Code, 
dating back to about 1754 BC, reveals that capture and enslavement of captives was 
institutionalised. These provisions addressed the domestic circumstances relating to 
property and spouse where a man is taken prisoner of war and also speak to the practice 
of ransom for freedom.24 According to Mendelsohn, enslavement of war captives was in 
fact common in the ancient Near East.25  

Thucydides tells us that the Athenians killed all the adult males whom they captured at 

                                                        
21 Geneva Convention Relative to the Treatment of Prisoners of War of 12 August 1949, 75 UNTS 135 

(1950). 
22 POW: The Fight Continues after the Battle, The Report of the Secretary of Defence’s Advisory 

Committee on Prisoners of War, US Govt Printing Office (Washington), at 3 (1955). 
23  Lawrence Malkin, Prisoners of War, in Robert Crowley & Geoffrey Parker eds. The Reader’s 

Companion to Military History, Houghton Mifflin Books (Boston), at 368 (1996). 
24  English translation of the Hammurabi Code by L W King, available at http://avalon.law. 

yale.edu/ancient/hamframe.asp (last visited Nov. 4, 2016) provisions 133–135, at 32. 
25 Isaac Mendelsohn, Slavery in the Ancient Near East, 9(4) The Biblical Archaeologist 74, 74 (1946). 
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Melos, and enslaved the women and children.26 Kalashnikov has written of the vicious 
cycle wherein the defenders would resolutely resist, in justified fear of what awaited them 
if they were defeated, and this behaviour “in turn, would contribute to cruel treatment of 
captives when and if the city fell.”27 War was one of the main sources of slaves in ancient 
Greece. Captured combatants (and civilians) lost all legal status and became absolute 
possessions of their masters, their status as property reflected in the lack of a separate term 
in ancient Greek to distinguish human slaves from material “booty.”28 It is also reported 
that “Wars in archaic and early classical Greece were constrained by a set of cultural rules 
that also regulated the treatment of prisoners who had to be offered for ransom to the 
opponent after the battle.”29 In the time of Homer and during the Punic Wars, ransoms 
were already in use.30 The fate of the captured enemy in classical times was therefore 
either massacre, enslavement and detention followed by exchange or ransom (ransom and 
exchange being most common). An example of an early treaty is the Athenians and 
Spartans entering into an agreement to ransom their prisoners for a mina each.31 Tacitus 
wrote of how war captives were sported with before being killed, used by Romans as 
target practice or gladiatorial shows or tortured for public entertainment or paraded as 
trophies (an example being the Briton Caratacus).32 In fact, Rome engaged in a massive 
enslavement of conquered peoples; war captives are generally thought to have comprised 
the main portion of the Roman slave supply during the Republic.33  At the time, 
enslavement of persons taken in what it considered just war was lawful, slavery being 
considered part of the ius gentium. 34  In fact, Rome “conducted several military 
campaigns with the main purpose of taking prisoners in the conquered territories that 

                                                        
26 Thucydides, History of the Peloponnesian War, 5.116.4 (capture of Melos), translated by Richard 

Crawley, available at http://classics.mit.edu/Thucydides/pelopwar.html (last visited Feb. 7, 2007).  
27 Antony Kalashnikov, Treatment of Captives in Ancient Greek Warfare: A Vicious Cycle, 3 Vexillum 1, 1 

(2013). 
28 Yvon Garlan, War in the Ancient World: A Social History, translated by Janet Lloyd, Chatto & Windus 

Ltd (London), 71 (1975). 
29  Sibylle Scheipers, Prisoners and Detainees in War, European History Online, available at 

http://ieg-ego.eu/en/threads/alliances-and-wars/war-as-an-agent-of-transfer/sibylle-scheipers-prisoners-and-de
tainees-in-war (last visited Aug. 10, 2016). 

30 Homer’s Illiad tells of how Achilles was persuaded by Thetis to accept ransom offerings to surrender 
the dead body of Hector.  

31 See Michael Sage, Warfare in Ancient Greece: A Sourcebook, Routledge (London), at 104, 188 (2002). 
32 Tacitus, The Annals of Imperial Rome, translated by Michael Grant, Penguin (London), at 266–267 

(1971). 
33 Walter Scheidel, The Roman Slave Supply, Princeton/Stanford Working Papers in Classics 

(Princeton/Stanford), at 7–9 (2007). 
34 Jane F Gardner, Slavery and Roman Law, in Keith Bradley & Paul Cartledge eds. The Cambridge 

World History of Slavery Volume 1: The Ancient Mediterranean World, Cambridge University Press 
(Cambridge), (2001). 
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could then be enslaved.”35  
Harsh treatment of captives cut across many other traditional and ancient cultures. In 

the Americas, the Aztecs or Mexica conducted so-called “flower wars” against 
neighbouring peoples with the specific aim of capturing live prisoners for sacrifice to the 
god of war, Huitzilopochtli.36 The capture of prisoners for sacrifice was an important rite 
of passage in the life of the warrior: 

All Mexica boys learnt about weapons and warfare as they grew up and had to 
undergo military training at the age of 17. In order to progress to adulthood, a boy had to 
capture his first prisoner. Up until this time they were only allowed to wear a cape made of 
rough material. Once the first capture was made, the boy was seen as an adult and 
permitted to wear finer clothing and grow his hair over the right ear. After four prisoners, 
the warrior became a tequiua and wore an ornate cape with brighter colours and patterns 
(demonstrating how the Mexica reflected status in clothing). The effort of capturing four 
prisoners also entitled them to a share of the tribute gained. Warriors who were most 
successful at capturing prisoners could advance in society and even possibly join the 
nobility.37 

It has been well-documented that the Incas, at the time of the Spanish Conquest, treated 
their war captives gruesomely in life, culminating in ceremonial killings that brought forth 
body parts for ritual use (e.g. heads used as trophies, drums made of human skin, flutes 
made of enemy bones).38 Yet, not every captive was killed: “Especially dangerous leaders 
were killed, usually by imprisonment in the dungeon of serpents…but most prisoners were 
sent home and treated as ordinary subjects.”39 Caneiro reports that in both Fiji and the 
Colombian Cauca Valley, separated by the vast Pacific Ocean, the fate of the vanquished 
fighter was usually to be devoured.40 Even so, in the Cauca Valley, where the taking of 
prisoners was “the principal way for a man to raise his status,” not all were sacrificed to the 
gods: some were kept as agricultural slaves.41 Keegan relates how in New Zealand, Maori 
would use their defeated enemies in rituals of sacrifice, eating all but the heads, which 
would be kept as trophies.42 Over in Borneo, the feared head-hunting Iban took heads as 
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trophies, but also took captives for sale and ransom. Freeman has written of the importance 
of the Iban traditional custom of “ritually enfranchising and adopting captives taken in 
war.”43 David Sawyer’s treatise on Ancient Chinese Warfare reveals that war captives 
could be massacred, ritually sacrificed or enslaved. 44  For example, he cites to 
archaeological finds about the Neolithic Shang Dynasty, south of the Yellow River, which 
reveal how the Chi’an people were regularly taken in war and either sacrificed to the 
ancestor T’ai Chia by the Shang people or enslaved for use in farming, as household 
servants or in the military.45 Shang society is said to have been divided into “slave labor 
groups of former war prisoners.”46 During the time of the Warring States, “if not killed 
outright (a common occurrence), captured soldiers were turned into convicts providing 
forced labor for the state or were absorbed into the victorious state’s forces, and 
conquered civilians were expected to produce tax income and labor services for their new 
masters”47 The shift towards rationalising the value of the captive is also apparent 
elsewhere. According to Reid, one of the chief aims of warfare in Southeast Asia had 
become, by the 16th century, the capture of prisoners to supplement the local workforce.48 
War captives were seen as owing their lives for having been spared death on the battlefield; 
they were the lowest form of bondsman, and rulers would often use them to build forts and 
palaces.49 

Some traditional societies exercised restraint on going to war and their dealings with 
the enemy. Diallo has argued from the West African perspective that war has traditionally 
been seen as a last resort when discussions and consultations have failed to reach a 
satisfactory resolution.50 Njoya confirms this was the norm across Africa, citing to Togo, 
Burkina Faso, Burundi, Rwanda, Uganda and Kenya.51 There were, on the other hand, 
some warrior societies that engaged in use of force against neighbours in pursuit of slaves 
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to be used in agricultural work.52 In West Africa, fighting has been predominantly the 
activity of noblemen, who when they were not fighting, would lead professional soldiery in 
combat.53 The dominance of noblemen led to codes across the Sahel region “dictating the 
conduct of war.”54 These codes of honour ranged from the formalities of warfare, including 
means and methods, to how to treat women and children, and captured enemy combatants. 
For example, in Senegal, young fighters were taught never to attack an enemy on the 
ground; to be spared was after all, in that culture, the ultimate humiliation.55 “In Mali, no 
one would strike a disabled enemy.”56 This was not the case everywhere, for in Ghana, the 
Ashanti were particularly known for their ruthlessness and massacring all their enemies. 57 
“In the Gulf of Benin and the Gold Coast, human sacrifice was made of an enemy not killed 
in fighting; this was to thank the Ashanti Gods for the victory.”58 Speaking of the gentler 
Fulani practice, Diallo reports that:  

When two tribes are engaged in conflict, wounded prisoners are turned over to the 
women, who treat and care for them. The simple fact that these persons are disarmed and in 
the camp of their adversaries confers upon them the status of stranger — and we are all 
aware of the place accorded to the stranger in Africa…no African would dare kill a stranger 
without reason, for fear of the possible consequences.59 

Ethnic groups in the area now known as Burkina Faso also obliged the treatment and 
care of wounded enemy fighters, respect for the dead and decent burial.60 This appears to 
be tied to the traditional respect and protection accorded to the stranger; there are 
traditional sayings from the Fonta and Fulani peoples about how evil will come to the one 
who kills a stranger.61 Ransom was practised amongst some West African ethnic groups, 
notably those in Mali, where “there is a sense of honour in tradition which encourages 
mercy after war,” while the Sahelian ethnic groups enslaved their captives.62 Some 
captured enemy fighters would be assimilated into society.63 The fate of enemy captives 
would depend on their status.64 Overall, Diallo concludes that African fighting was 
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conducted pursuant to a “genuine code of conduct,” which included the prohibition 
against killing a disarmed enemy, desecrating the bodies of dead warriors, and obliging 
that the wounded be cared for.65 “All this is to be found in the Geneva Conventions. Only 
the wording is different.”66 She goes on to argue that these traditional norms of treating 
captured enemy fighters started to disintegrate after the introduction of slavery and 
colonisation.67 

Indigenous North American groups engaged in warfare and ritual violence long before 
European contact, and well beyond the well-known Huron-Iroquis Wars (1648–1649) and 
the Creek-Cherokee Wars (1715–1753). “[A]rmed conflict and ritual violence are of 
considerable antiquity in North America. Warfare was ubiquitous; every major culture 
area of native North America reviewed…has produced archaeological, ethnohistorical, 
osteological, or ethnographic evidence of armed conflict and ritual violence.”68 The 
northern Great Plains of North America “constituted a vast and complex theater of 
intertribal warfare from prehistoric times until after the last of the great buffalo herds was 
exterminated in the western portion of this region during the mid-1880s.”69 Warfare 
usually took the form of episodic small raiding parties rather than high intensity events 
involving large, organized armies. War exploits were a way to gain prestige: “young men 
in virtually all Native American societies looked to success in war not only to assert 
adulthood, but also to increase their status within the group.”70 Killing the enemy, 
scalping and successful horse-raiding were regarded as acts of bravery and trophies of 
war. However, “counting coup,” the practice whereby the living enemy was physically 
touched, signified ultimate bravery and gave the warrior particularly great prestige. 

Anyone who wished to might scalp the dead. Neither the killing nor the scalping was 
regarded as an especially creditable act. The chief applause was won by the man who first 
could touch the fallen enemy. In Indian estimation the bravest act that could be performed 
was to count coup on — to touch or strike — a living unhurt man and to leave him alive, 
and this was frequently done.71 

Other credit-worthy achievements could include “the taking of a captive, of a shield, a 

                                                        
65 See Diallo, African Traditions and Humanitarian Law, fn. 52 at 400. 
66 Id. 
67 Id. 
68 Richard J Chacon & Rubén G Mendoza eds. North American Indigenous Warfare and Ritual Violence, 

University of Arizona Press (Tucson), at 1 (2007). See in particular the chapters on Traditional Native 
Warfare in Western Alaska by Ernest S Burch Jr, Iroquois-Huron Warfare by Dean R Snow and Ethnohistoric 
Descriptions of Chumash Warfare by John R Johnson. 

69 John C Ewers, Intertribal Warfare as the Precursor of Indian-White Warfare on the Northern Great 
Plains, 6(4) The Western Historical Quarterly 397, 398 (1975). 

70 Wayne E Lee, Peace Chiefs and Blood Revenge: Patterns of Restraint in Native American Warfare in 
the Contact and Colonial Eras, 71 The Journal of Military History 701, 713 (2007). 

71 George Bird Grinnell, Coup and Scalp among the Plains Indians, 12 American Anthropologist 296, 
297 (1910); also Douglas B Bamforth, Indigenous People, Indigenous Violence: Pre-Contact Warfare on the 
North American Great Plains, 29 Man 95 (1994). 



230 FRONTIERS OF LAW IN CHINA  [Vol. 12: 217 

gun, arrows, a bow, or a medicine pipe, any of which acts might be coupled with touching 
an enemy.”72 Among the Cheyenne, the capture of a horse or horses was such a brave 
deed.73 The notion of the blood debt was a critical motivator for taking up arms, but Lee 
argues that in contrast to the norms of the European settlers, the Native American concept 
of revenge was limited and “did not carry with it the motivation to pursue the wholesale 
destruction of the enemy people — a few scalps and prisoners would suffice.”74 There is 
no evidence of the concept of protection for a sick or wounded captive, let alone a person 
who has fallen into the hands of the enemy; for example, following a successful raid on the 
Fire Nation group, the Neutral victors burned seventy Fire Nation warriors at the stake.75 
Lee writes that prisoners were preferred, serving as evidence of triumph, a target for the 
captors’ rage and grief at their other losses, and providing, through adoption, of a way to 
expand the tribe.76 The latter practice was limited to women and children, who were 
regarded, as with men, as the booty of war. “Elaborate and extended rituals of torture unto 
death existed in many of the Eastern Woodland cultures.”77 This desire for captives, Lee 
argues, limited the lethality of Native American conflicts. After the arrival of European 
settlers, captives came to provide a source of revenue through ransom.78 There was no 
indigenous notion of exchange or parole of war captives; such practices were to be the 
source of tension between colonial forces and their native allies (for example, in relation to 
the release of prisoners after the English attack at St Augustine and the negotiated surrender 
of Fort William Henry).79 

II. RELIGION 

Ancient India had a sophisticated normative framework governing warfare. Penna 
emphatically tells us that “[e]ven two thousand years before a Grotius, a Rachel, or an 
Ayala recalled Europe to humanitarianism, ancient Indians had propounded a body of 
rules governing the relations between States into which the continent of India was 
generally divided.”80 Particularly striking are the Hindu texts, providing a wealth of 
guidance on the humane treatment of captives. Wilson, a 19th century scholar, observed 
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that “The Hindu laws of war are very chivalrous and humane, and prohibit the slaying of 
the unarmed, of women, of the old, and of the conquered.”81 Manu’s code of law 
(Manava Dharmashastra or Manu Smriti) started to be compiled from earlier sources 
about 200 BC, and describes an idealised Hindu society and the governance of its 
different castes. In the interests of the order of society and its well-being, it called on the 
Hindu warrior (a person of the kshatriya caste) not to harm the defenceless, or the 
subdued enemy.82 He “could not attack a sleeping man, one without his armour, a naked 
man, a man without his weapons, a non-fighting spectator, one engaged with another, a 
man with damaged weapons, a man in distress, a man badly wounded, a frightened 
man.”83 Quarter was required by Manu’s code: “remembering virtue one should not slay 
them.”84 The conqueror should offer amnesty to all who have surrendered to him.85 
From the classical morality fable, the Mahabarata, we learn that the Hindu warrior who 
has surrendered cannot be injured or killed; he becomes a prisoner of war, and benefits 
from the protection of that status.86 

War being an act of heroism, in the Mahabharata it was a sin to fight a fugitive or the 
unarmed, the supplicants for quarter, or those afflicted with fear or agony. Karna 
exclaimed: “Brave warriors that are observant of the practice of the righteous never shoot 
their weapons at persons with dishevelled hair, or at those that have turned their faces 
from battle or at a Brahmana or at him who joins his palms, or at him who yields himself 
or beggeth for quarter or one who has put up his weapons or whose arrows are exhausted 
or at one whose armour is displaced or at one whose weapon has fallen off or broken.”87 

The Agni Purana, a sacred Hindu text, provides that prisoners of war should not be 
enslaved, and that captives should be released at the cessation of hostilities.88 The chief 
advisor and Prime Minister of Emperor Chandragupta, founder of India’s Maurya Empire, 
is said to have been inspired by ancient Aryan religious texts when he advocated humane 
treatment of captured enemy fighters. 89  Hindu empires, it should be noted, also 
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developed in ancient Southeast Asia, in today’s Indonesia (Majapahit), Malaysia (Gangga 
Negara, Langkasuka), Vietnam (Champa) and Cambodia (Angkor). In practice, the 
picture was more complex. For the Rajputs, Hindu warriors within the khshatriya caste 
who once dominated northern India, war was seen a ritual sacrifice.90 The Rajput code of 
honour provided that to flee from the battlefield or become a captive of war was a fate 
worse than death; “their motto was victory or death on the battlefield.”91 This of course 
resonates with the practice of the samurai in Japan.  

The Maurya Empire eventually became Buddhist. Judge Weeramantry has argued that 
Buddhism is totally pacifist, “and would not countenance the taking of life, the infliction 
of pain, the taking of captives or the appropriation of property or territory in any 
circumstances whatsoever.”92 This depiction hardly fits historical records about the 
violence of Buddhist kingdoms, whether Sri Lanka, Burma, Thailand or Vietnam; nor 
does it account for the warrior monks of China and Japan, or the Buddhist influenced 
martial codes such as Bushido (see later section on martial codes) or the famed and feared 
Mongols warriors of Central Asia who were heavily influenced by Tibetan Buddhism.93 
And we can add to that modern day Buddhist violence, such as in Burma against the 
Rohingya94 and in Sri Lanka.95  There is obviously complexity here, Buddhism is 
certainly a pacifist religion but at a doctrinal level, we can see that at least one ancient 
Buddhist text, the Satyakaparivarta Sūtra, permits what is seen as compassionate 
violence. It permits a just ruler to go to war to protect his family and his people, but with 
three intentions: “to care for life, to win and to capture the enemy alive.”96 It allows a 
ruler to engage in torture and imprisonment of criminals, without maiming or executing 
them.97 

A more recent religion from the Indian subcontinent, Sikhism, requires high standards 
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of behaviour from its adherents, and its teachers (Guru) have set out the way to lead the 
required moral life and facilitate a fair and just society. All people are to be treated with 
humanity and kindness, since everyone originates from the same divine entity. Sikhism 
also has a doctrine of just war, Dharmayudh. This “does not mean war for religion or for 
a religious cause but it means war in the defence of righteousness.” 98  The Sikh 
Missionary Society explains that “War is justified in Sikh ideology, but only as a last 
resort, when all other means have failed, and only in defence of human rights, human 
dignity, and to seek freedom from tyrannical rule.”99 Sikh teachings about just war cover 
conduct in war, and require “humane treatment of prisoners of war, the injured, those who 
give up confrontation, non-combatants and the slain.”100 Guru Gobind Singh, in Bachitra 
Natak, made it clear that Sikh warriors should “never attack such soldiers as are not 
carrying arms, have been captured or are on their heels in the battlefield” and “shall 
attend to the wounded in the battlefield and perform last rites of enemy’s dead soldiers as 
per their religious beliefs.”101  

The most rigorous discussions about the treatment of captured enemy fighters have 
taken place within Islam. Islam has a sophisticated body of law. Its richness and complexity 
in the international arena are such that experts have been writing about an Islamic 
International Law, with areas such as Islamic Humanitarian Law (Bassiouni), and the 
Islamic jus ad bellum and the Islamic jus in bello (Al-Dawoody).102 However, Islam seems 
to have strands of inconsistency in the area of captured enemy fighters, resulting in intense 
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theological debates that have not been replicated elsewhere.103 It is claimed that 
In 7th century combat, a prisoner of war could expect the worst fate; indeed, a few 

early Islamic warriors called for the wholesale slaying of all captives. However, Islam 
attempted to break the habits of Arabian tribal ruthlessness in combat. The Prophet 
Muhammad’s record is mixed, for he had ordered the killing of those he deemed serious 
enemies of Medina and Islam while sparing others…Following Muhammad’s practice, the 
majority of Islamic scholars support the killing of most warriors following combat, while 
sparing some for ransom or enslavement. However, the debate over prisoners and the 
morality of killing them would continue beyond Badr and many other Islamic battles.104 

Four references to captured enemy fighters in the Holy Quran have been problematic 
for those seeking clarity on the correct treatment: (1) “It is not for a prophet to have 
prisoners of war until he has thoroughly subdued the land”;105 (2) “Ransom the war 
prisoners, feed the hungry, and visit the sick”;106 (3) “When you meet the unbelievers in 
the battlefield strike off their heads and, when you have laid them low, bind your captives 
firmly. Then grant them their freedom or take a ransom from them, until War shall lay down 
her burdens”;107 (4) “When the sacred months are over slay the idolaters wherever you 
find them. Arrest them, besiege them, and lie in ambush everywhere for them. If they 
repent and take to prayer and render the alms levy, allow them to go their way. God is 
forgiving and merciful.”108 It should be noted that was being discussed was adult male 
enemy combatants; the fate for captured women and children was enslavement or 
exchange for male Muslim prisoners.109  

The difficulties in deciding which of refusing and giving quarter should be practised, 
and then the range of consequences flowing from allowing a captive to live (humane 
treatment, ransom, enslavement, forcible conversion, exchange or release) have 
unfortunately not been facilitated by consistency in the recorded practice of the Prophet 
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Mohamed.110 On the one hand, the majority of examples demonstrate a humane approach. 
The Holy Prophet famously urged his companions: “Treat the prisoners of war kindly.”111 
He also required them to feed the indigent, orphans and prisoners of war: they are to be 
fed “for the sake of Allah” with neither reward nor thanks being desired.112 He ordered 
that POWs be freed with and without ransom on several occasions.113 The captive could 
be made to work, but must always treated humanely: “The captive is your brother. It is by 
the grace of Allah that he is in your hands and working for you. Since he is at your mercy, 
ensure that he is fed and clothed as well as you are. Do not demand from him work 
beyond his strength. Help him instead to accomplish his tasks.”114 The Holy Prophet also 
demonstrated kindness to one Thamâmah b. Athâl al-Hanafi, an enemy fighter captured 
by the Moslem army in the field115 and to one al-Abbâs who was captured without a shirt 
(the Prophet found a shirt of the right size for him).116 After the battle of Hunayn 
(Hawazen), some 6,000 enemy fighters were captured. After 10 days, a delegation from 
Hawazen came to Prophet Mohammed asking for the release of the captives. Further to 
consultations, Prophet Mohammed released all of them.117 In the context of mutilation of 
captives, he warned his followers that they should “never mutilate even a dog.”118 On the 
other hand, the Prophet himself practised slavery,119 and ordered the execution of some of 
the prisoners captured from the battle of Badr (Ibn Khatl was one of those killed at his 
order during the conquest of Mecca).120  

This matter of how to treat captured enemy fighters has vexed Islamic leaders and 
scholars for centuries since the time of the Prophet. Within Islam, there have been three 
main splits (1) those who take the view that verse 47: 4 of the Holy Quran abrogates the 
other options that were followed by the Prophet, namely, execution and enslavement; (2) 
those who argue that the head of state is entitled either to execute the prisoners or enslave 
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them in accordance with what is in the best interest of the Muslim community; (3) those 
who believe there should be more options for the head of state: “Depending on what he 
deems to best serve the interest of the Muslims, he is entitled to choose one of the 
following four options: to execute some or all of the prisoners, to enslave them, to set 
them free, or to exchange them for Muslim prisoners or for money.”121 This third view is 
supported by the majority of Islamic jurists.122 There are other views, for example the 
stalemate position: the claim that “no quranic passages on warfare take precedence over 
any others, and thus, modern-day reformers wishing to moderate the more militant 
aspects of resurgent Islam have as much Quranic justification to back their views as do 
those who stand in opposition.”123 In the Shiite understanding, the fate of the captured 
enemy fighter depends on the status of the conflict, whether the captive is a Moslem, and 
the final say of the Imam.124 And then there is the Daesh/ISIS view, which has been 
tackled at a theological level by leading Moslem scholars most notably in the 19 September 
2014 “Open Letter to the Ruler of ISIS, Abu Bakr al-Baghdadi.”125  

Which way have the followers of the Holy Prophet gone, have the rules actually been 
obeyed in practice? This is of course impossible to answer with any accuracy. There has 
been both humanity and inhumanity. The followers of the Prophet have developed the 
concept of amān which is said to have influenced the medieval European notion of safe 
conduct; it is not unlike IHL’s hors de combat status.126 It has afforded protection to 
persons in great vulnerability in wartime, since it is essentially a “contract of protection, 
granted during the actual acts of war, to cover the person and property of an enemy 
belligerent, all of a regiment, everyone inside a fortification, the entire enemy army or 
city.”127 Imam Ali prohibited the killing of wounded enemies or beheading them or 
pursuing those who are fleeing the battlefield; his thinking is said to have been “crystal 
clear that…those wounded in war should not be mistreated, prisoners of war should not be 
killed…”128 At the battle of Jamal, Imam Ali allowed his captured enemies Marwan and 
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Walid to be released.129 Moslem treatment of captured Crusaders was, like Crusader 
brutality towards them, ignominious.130 However, the great Moslem leader Salah ad-Din 
Yusuf ibn Ayyub (Saladin) demonstrated compassion and magnanimity on a number of 
occasions that have long been acknowledged even in Christian Europe, not least 
permitting the peaceful evacuation of Jerusalem in 1187.131 Not everyone agrees on his 
overall record. One stern assessment is that 

   In spite of his reputation for magnanimity, Saladin’s treatment of prisoners of war was 
quite callous. A certain pattern in his behaviour is evident. At times of military successes, 
Saladin’s behaviour towards conquered populations and captured leaders of the crusaders 
was generous. However at times of no military success or setbacks, Saladin’s behaviour 
towards prisoners was savage and they were quite systematically put to death. The killing of 
prisoners was not regarded as sinful or even shameful behaviour. Under certain conditions, 
Muslim law permits the execution of prisoners of war. The Muslim jurists rely on the 
authority of the Prophet who ordered the execution of two prisoners at the battle of Badr.132  

Even outside of that Levantine battlefield, there is an abundance of accounts of no 
quarter being given, for example, the founder of the Moslem Suri Sultanate, Sher Shah, 
was known to have slaughtered all his captive Rajputs in northern India in the 1540s.133 
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On the other hand, Inalcik reports that in the classical period between 1300–1600, the 
Ottoman Sultan’s household cavalry troops were recruited, inter alia, from among 
captured enemy fighters; that Mehmed the Conqueror allowed Greek captured fighters to 
work at the repair of the walls of Istanbul to ransom their freedom; that documentary 
evidence shows that some of the slaves that settled on farms and in villages across the 
empire were once captured enemy fighters.134 Ransoming was also used: Sultan Bajazet 
(Bayezid) apparently picked twenty out of the wealthiest of his 3,000 odd captives for 
ransoming and had the rest put to death.135 In more modern times, the conduct of Iran 
and Iraq in the Persian Gulf War hardly evidences charity and humanity towards captured 
enemy combatants (in his defence, Saddam Hussein, as an American POW, told 
interrogators that he subscribed to a document much older than the Geneva Convention: 
the Quran. This, he said, and the Arab tradition, believe that it is “noble” to treat a 
prisoner well).136 Today, the movement known as Islamic State is of course notorious for 
its inhumane practices across the board, including in the treatment of captives, and cites 
to the Holy Quran as authority. The final word in the matter should perhaps go to 
Al-Dawoody, who explains in his book on the Islamic Law of War that 

Despite all these stark contradictions among the jurists, they unanimously agree on 
one thing: that the ruling on prisoners of war is left to the discretion of the head of state. 
He is to choose from the various options offered by the jurists, depending on what best 
serves the mashalah [the good of the Islamic community] In other words, according to the 
jurists, the mashalah is the only criterion upon which the head of state is to decide the 
Islamic ruling on the prisoners of war. Furthermore, al- Shāfi‛ī stipulates that it is 
prohibited for the head of state to choose to either execute or free some or all of the 
prisoners, unless his choice will serve the mashalah.137 
An equally complicated picture about war and the treatment of captives emerges from 

the Christian religion, which has of course influenced the cultures of Europe and 
eventually Latin America and elsewhere. Accounts of vicious warfare and cruel 
conditions of capture abound in the Old Testament,138 one of whose books acknowledges 
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that there is “a time to kill.”139 The Old Testament, which is also sacred in Judaism under 
a different name, contains some accounts of compassion towards captives140 but there are 
also scenes of brutality that accompany wartime triumphs.141 There are notorious calls on 
warriors to take an “eye for an eye, tooth for a tooth,”142 spare none,143 rape female 
captives, 144  and kill captives. 145  By contrast, the doctrine of non-violence, love, 
compassion, charity and forgiveness that infuses the teachings of Jesus Christ in the New 
Testament would certainly require that captives be treated humanely.146 One of the most 
loved sermons that Jesus gave taught that “blessed are the peacemakers”147 and “if any 
one strikes you on the right cheek, turn to him the other also.”148 Approaching the end of 
his life on earth, he told his disciples who had been prepared to defend him, “Put your 
sword back into its place; for all those who take up the sword shall perish by the 
sword.”149 But elsewhere, he indicated that he was not a pacifist, acknowledging that 
force could be legitimately used, and teaching that he who “has no sword” should “sell 
his mantle and buy one.”150 St Paul’s letter to the Romans points to the obligation to 
behave with humanity and compassion across the board, and most certainly to the 
vulnerable such as war captives. The Christian must not pay back evil for evil to anyone 
and must respect what is right in the sight of all men. According to St Paul: 

If possible, so far as it depends on you, be at peace with all men. Never take your own 
revenge, beloved, but leave room for the wrath of God, for it is written, “Vengeance is 
Mine, I will repay,” says the Lord. “But if your enemy is hungry, feed him, and if he is 
thirsty, give him a drink; for in so doing you will heap burning coals upon his head.” Do 
not be overcome by evil, but overcome evil with good.151 

Across the centuries, Christian theologians sought to set out parameters for when the 
use of force would be consistent with Christian doctrine and acceptable to the Church. 
Augustine, author of Contra Faustum, Acquinas with his Summa Theologica, and di 
Vitoria’s compiled writings On the Law of War, are regarded as the leading Christian 
authorities on this doctrine that prioritises peace but permits violence in limited 
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circumstances. Hugo Grotius is now also famous for developing his own interpretation, 
inspired by Christianity, natural law and rational thought. His influence as one of the 
fathers of International Law was eventually to reach into substantive law across the ages 
and into the non-European world. Disturbed by the brutality in Christian Europe’s 
ongoing wars, Grotius, in De Jure Belli ac Pacis, built on the work of Alberico Gentili 
and developed a rational yet moral argument for humanity in war, with the regulation of 
conduct in war through rules. Grotius wrote of a common law among nations and 
bemoaned the lack of restraint in the Christian world’s conduct of war (Prologue, 28). His 
vision was a theory of natural law, deduced from man’s inherent nature whether or not 
infused by Christian morality, to restrain and control war (Prologue, 11). This law had to 
be applicable to everyone everywhere, and had to be rooted in moral and positive law. He 
also further developed the notion of the just war. Within the jus ad bellum, eight 
principles must be considered before force is employed: (a) right authority, (b) just cause, 
(c) right intention, (d) last resort, (e) proportionality, (f) reasonable hope, (g) relative 
justice, and (h) open declaration. There is small slip from just killing to unjust killing, and 
Chapter XI of Book II specifically addressed itself to “The Right of Killing Enemies in 
Just War to be Tempered with Moderation and Humanity.” Within the jus in bello, there 
are two principles, (a) discrimination between combatants and non-combatants and (b) 
proportionality of use of force. Victory had to be tempered with mercy, Grotius wrote, 
and this means that retaliation or terrorisation of surrendered persons could not be 
justified. In Book III, Chapter 11, he observed that following surrender, there is no danger 
to be apprehended from the prisoners, and so nothing to justify further taking of life. In 
Chapter 7 of Book III, “On the Right over Prisoners of War,” Grotius recognised that in 
the law of nations, the captured or surrendered enemy fighter could be enslaved, and that 
only municipal law could set limits on what could be done to them. Slavery, he reasoned, 
was a way to spare lives, and the lawfully enslaved enemy fighter must not resist his 
master. Paradoxically, while describing this as “the law of nations,” Grotius 
acknowledged that it was not universally accepted. Christian communities had “as a 
whole agreed that those who are captured in wars among themselves do not become 
slaves so as to be liable to be sold, constrained to labour, and suffer the fate of slaves in 
other respects” (they had therefore contracted out of the law of nations).152 Such captives 
could be ransomed, but they were not enslaved. Slavery, on the other hand, was 
permissible when Christians fought with the non-Christian world. Grotius pointed out 
how charity in the treatment of captives was required also by the Moslem faith, whose 
followers would technically have been bound by what he described as the law of nations. 
Grotius argued that the laws of God and man bind those who engage in warfare, whether 
they are justly using force or not. The person with honour should in any event observe the 
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limits of natural justice by acting with humanity and pursuing only those war aims that 
are necessary to securing his rights. An inhumane act would be the practice of holding 
captives — presumably Christians only — on the grounds that they were responsible 
for the acts of their States. The influence of such ideas can be seen in Article CX of the 
1648 Treaty of Westphalia providing for the unconditional release of prisoners of war 
from both sides.153 This is often described as the first treaty providing for POWs to be 
released unconditionally at the end of hostilities to return to their homelands.  

Partsch has documented how impartial Christian charity towards the victims of war 
predates Henri Dunant, although he concedes that some of this may be influenced by the 
emerging concept of secular humanity based on reason.154 On the issue of charity 
towards one’s own, two religious orders (both still exist to the present day) were 
prominent in the business of ransoming of captured Christians: 

The Mercedarian order (Ordo Beatae Mariae Virginis de mercede redemptionis 
captivorum) was founded in 1218 as a knightly order, but in 1318 it was transformed into a 
purely religious order so as to improve its position as a neutral intermediary, especially in 
dealings with the Saracens. Over a period of 500 years, roughly 70,000 prisoners are said 
to have been ransomed by this order. The Trinitarians (Ordo SS. Trinitatis redemptionis 
captivorum), founded in 1198, seem to have achieved even more; they are reputed to have 
arranged the release of 900,000 prisoners (as with the Mercedarians, most of these 
prisoners were in the hands of the Saracens).155 

Paragraph 2309 of the current Catechism of the Catholic Church presents its 
appreciation of the just war doctrine. Moral legitimacy for the use of force requires that 
planned actions must be subjected to rigorous questioning as well as compliance with 
safeguards laid down. In paragraph 2312, the Catholic is instructed that the Church and 
human reason both assert the permanent validity of the moral law during armed conflict, 
and that “The mere fact that war has regrettably broken out does not mean that everything 
becomes licit between the warring parties.” Of greatest relevance to our discussion is 
paragraph 2313, for it obliges humane treatment of the captured enemy fighter:  

Non-combatants, wounded soldiers, and prisoners must be respected and treated 
humanely. Actions deliberately contrary to the law of nations and to its universal 
principles are crimes, as are the orders that command such actions. Blind obedience does 
not suffice to excuse those who carry them out. Thus the extermination of a people, nation, 
or ethnic minority must be condemned as a mortal sin. One is morally bound to resist 
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orders that command genocide. 

The position of the Catholic Church is that there is a moral law and it remains valid 
and applicable during armed conflict. This should govern both the resort to the use of 
force, and the way that the force is used. The actions of the Catholic belligerent must be 
proportionate, i.e. the good that can be secured through war must outweigh the evil that 
will most likely occur. The end must justify the means. The Catholic belligerent needs to 
consider not just the costs and benefits to itself, but those that will affect everyone 
involved in the war. Captured enemy fighters must be treated well since the fact of 
capture removes their threat to life and security. If enemy soldiers surrender and become 
captives, they cease being lethal threats to basic rights. They are no longer engaged in harm. 
Thus it is wrong to target them with death, starvation, rape, torture, medical 
experimentation, and so on. All of this, traditionally, depended on those in power 
recognising the opposed side as being sufficiently civilised. Humanity was only extended 
to those of “our” faith, not what “we” saw as the heathen or unbelievers. We see this most 
clearly in how Pope Alexander VI’s Papal Bull divided the world into Spanish and 
Portuguese spheres, the populations involved being outside of the protection of the laws 
of civilised societies. The military conquests of Latin America, which appear to have 
resulted in Genocide, are particularly illustrative of the way that the would-be colonisers 
conducted themselves. This was not about chivalry or honour — unless of course, one 
came across another “civilised” European power, in which case European rules of the 
game would apply. 

However, the accounts of the conduct of Christian Crusaders in battle and towards 
their captives — Christian and non-Christian alike — rarely indicate anything close to 
justness, compassion or mercy.156 Invigorated by Pope Urban II’s 1095 call to Christians 
to take up arms to rescue the Holy Land from Moslem occupation, and the assurance that 
the Crusade was in line with Christ’s commands and teachings in the Bible, the first wave 
of European crusaders set out. The Damascus Chronicle of the Crusades relates how 
following the capture of Jerusalem in 1099, the Crusaders led by Godfrey of Bouillon 
slaughtered the captured “Saracens” (including some 300 surrenderees killed at the 
Mosque of Omar) and much of the population: the streets were infamously said to have 
run with blood. 157  Runciman’s A History of the Crusades describes Richard the 
Lionheart’s massacre of 2,700 members of the garrison at Acre, noting that only a few 
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men were spared, those who were strong enough to be used for slave labour.158 There 
was also the infamous 1204 sacking of Constantinople, where even Christian lives and 
properties were not spared.159 The Church’s practise of promising spiritual absolution to 
crusaders and presenting the crusades against the “infidel” as a journey to obtain the 
remission of sins and entrance to the glory of the kingdom of heaven created an 
atmosphere of salvation that greatly facilitated the abuses committed. Megret has 
reflected on the issue of treatment of captives and points out that  

what makes the Crusades so interesting (and puzzling from the point of view of one 
seeking to understand how conditions propitious to respect for prisoners arise) is that 
some of these abhorrent practices coexisted alongside a number of gestures that were 
stunningly generous, at least by today’s standards.160  

He suggests that despite the plentiful examples of excess, as well as religious and 
civilizational divides, there were several strands within the Christian and probably even 
more the Moslem tradition which guaranteed a degree of moderation in warfare, 
particularly protection for prisoners. Some have argued that the interaction actually led to 
an Islamic influence on European laws and customs of war.161  

III. MARTIAL CODES 

Authors such as Geoffrey Best, Terry Gill and Rain Liivoja have argued that large 
parts of the modern law of war are codifications of the customs that emerged from 
European martial practices.162 Gill spreads his net further, and assesses that many 
elements of chivalry and honourable conduct found in different cultures, alongside 
military tradition relating to these notions “have been incorporated into binding legal 
rules of the law of war.”163  
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While these traditions differ greatly in many respects, they do share a number of 
common characteristics. They generally honour bravery in the face of the enemy, loyalty to 
a common cause or individual, sense of identity (tribe, city state, class or caste, unit, later 
country), good faith in keeping one’s word and honouring agreements and at least some 
degree of clemency towards those who are harmless, helpless or who have surrendered 
and requested mercy. While these codes do not always coincide with contemporary notions 
of humanity (prisoners of war were enslaved or sacrificed in many of them), they share a 
common idea or ideal that warfare was different from criminal homicide, that risking 
one’s safety and life for the common interest was required from a warrior and that warfare 
was not reconcilable with wanton cruelty and destruction. All of them shared some notions 
relating to “fair play” and disdain of treachery in battle.164 

We have already seen from Part I that traditional and ancient societies did indeed have 
rules about the conduct of warfare and its aftermath, even if these were not always what 
we would recognise today as humane. Around the 10th century, there emerged in certain 
parts of Europe martial practices rooted in moral codes, with notions of honour and 
chivalry amongst mounted knightly elites.165 Meron’s famous study was actually just 
about Europe. He tells us that 

In the Middle Ages, chivalry was the principal normative system providing a code of 
behaviour for knights, nobility, and the entire warring class in the endemic wars in which 
they were involved. The humane and noble ideals of chivalry included justice, loyalty, 
courage, honour, and mercy, obligations of not killing or otherwise taking advantage of a 
vanquished enemy, and keeping one’s word, and duties of protecting the weak, especially 
women, and helping people in distress. Seldom if ever realized in full, chivalry was a mix 
of reality, poetry, and legend…The rules of chivalry were customary. However, various 
royal ordinances, including Henry V’s famous ordinances of war, codified some of these 
rules, including those protecting women from rape and persons belonging to the Church 
from capture and robbery. In addition, writers on chivalry compiled treatises and manuals 
explaining the rules of chivalry, such as the duties to grant quarter on the battlefield in 
exchange for ransom and to treat prisoners humanely. Chivalry’s norms were fully 
applicable, regardless of nationality, between knights and nobility but did not protect 
commoners and peasants and were not applicable to non-Christians. Gentlemen were 
careful to avoid surrendering to commoners and commoners to gentlemen. Rules were 
international but were not class or religion neutral. They were enforced by courts of 
chivalry and military courts, but-in contrast to our own-modem system of detailed Hague 
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and Geneva conventions-honour and shame played a critical role in enforcement; the 
sanction of dishonour for the knight who violated his knightly duties was quite effective.166 

Remaining with Europe, Liivoja has argued that “the dignified treatment of prisoners 
was an essential, if not the central, part of the medieval code of military conduct” and that 
when fighting, “knights did not generally attempt to kill each other. Rather, their main 
goal was the disablement and capture of the noble adversaries.”167 The behavioural 
practices of a few came to amount to an international aristocratic ethic.168 The European 
knight or nobleman was expected to fight his battles in accordance with the applicable 
rules.169 The obligation to give quarter was one such rule. Others included the duty to 
care for the sick and wounded enemy, keep one’s word (for example, the knight 
promising not to take up arms against a victor again), fight using openly revealed 
weapons, and to respect the somewhat more humane practice of ransoming. Yet, Frey and 
Buhofer argue that in this period, “the pre- dominant incentive for the individual ‘soldier’ 
to participate in a war was the expectation of spoils.”170 They argue that the victor would 
acquire a well-defined property right over the captured enemy fighter. Keen’s account of 
the plundering and commodification of the Count of Dammarti following his repeated 
surrender (giving of “faith”) to a range of individuals at the battle of Poitiers in 1356 
clearly supports this argument.171 Demanding ransom was only really worthwhile if the 
families and friends of captives could afford to pay (not all European fighting involved 
knights: for example, Owen Glyndŵr’s uprising against Wales’ English conquerors in the 
15th century involved insurgents unable to pay ransoms and so many of them were killed 
outright). 172  Aristocratic ransom examples include the plight of King David II of 
Scotland who was held as a captive by the English from 1346–1357;173 and King Jean II 
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of France who also held by them from 1356.174 According to ICRC historian Bugnion, 
the “appalling cruelties of antiquity gradually gave way to this sordidly mercantile 
practice, and were in fact abolished largely because of it”; he goes so far as to argue that 
“[i]ts widespread acceptance in the Middle Ages and until the dawn of modern times then 
gave rise to the first tentative formulation of prisoner-of-war status.”175 The rules were 
mainly enforced through the notion of honour: an errant knight could face infamy and 
exclusion, “which had both financial and health implications if one continued to fight 
without the safety net of ransom being offered.”176 However, it seems that the conditions 
in which the captive knight was held, in the “donjon,” were so grim that many medieval 
knights preferred death to capture.177 Despite the alleged high-mindedness, the deliberate 
killing of captives actually seems to have been part of the way of life in the Middle Ages. 
Necessity seems to have had a role to play in this:  

…the victors often found it difficult to nourish prisoners. Accordingly, they often 
resorted to the right of killing them. The massacres of Christian crusaders among the 
Saracens (and also Christians) in Palestine may be attributed to the high cost of providing 
food and water. There is evidence that, when the prisoners were able to carry the cost of 
imprisonment themselves (which was rarely the case), they were treated more mildly.178  

A later infamous example is how after the battle of Agincourt in 1415, England’s King 
Henry V ordered the murder of his French prisoners of war, noblemen included.179 

However, Europe’s knights were not the only elite group of fighters conducting 
themselves in accordance with a martial code of honour. From the other side of the world, 
Japan provides centuries of tradition on military values and honour, and how battles 

                                                        
174  See the Encyclopaedia Brittanica, available at https://www.britannica.com/biography/John-II- 

king-of-France (last visited Aug. 18, 2016): “John was taken to London in April 1357, where he was lodged 
in the Savoy palace; there he concluded treaties (January 1358 and March 1359) so harsh that they were 
repudiated in France. Finally the treaties of Brétigny and of Calais (May and October 1360) fixed John’s 
ransom at 3,000,000 gold écus and surrendered most of southwestern France to Edward. On Oct. 9, 1360, 
John was released to raise a ransom that France could not afford to pay, and hostages were accepted in his 
place. When one of the hostages (John’s own son) escaped, John, feeling dishonoured, returned to England on 
his own volition as a prisoner.” 

175 Bugnion, The International Committee of the Red Cross and the Protection of War Victims, fn. 114 at 
545; Ambühl, Prisoners of War in the Hundred Years War: Ransom Culture in the Late Middle Ages, fn. 168, 
at 4–5: It appears that the concept of prisonnier de guerre or prisonarius de guerra or prisoner of war 
appeared in Europe in the early to mid-15th century: Henry J Webb, Prisoners of War in the Middle Ages, 1 
Military Affairs 12 (1948). 

176 See Keen ed. Medieval Warfare, fn. 156 at 20. 
177 See POW: The Fight Continues After the Battle, The Report of the Secretary of Defence’s Advisory 

Committee on Prisoners of War, fn. 22, Addenda 4 (Prisoners of War in History), at 49.  
178 See Frey & Buhofer, Prisoners and Property Rights, fn. 155 at 28. 
179 See Meron, International Humanitarian Law from Agincourt to Rome, fn. 11 at 301–311. 



2017]   TOWARDS A GLOBAL UNDERSTANDING OF THE HUMANE TREATMENT OF CAPTURED ENEMY FIGHTERS  247 

should be fought.180  
From the early stages of the 12th century, bushi (samurai warriors) assumed a special 

class with greater honour and privilege. Bushido, the spirit of bushi, was the unwritten law 
of moral fundamentals as an organic product of the way of life of bushi for several 
hundred years, and had much broader implications than western chivalry.181 

One of the best known compilations of these martial traditions is Tsunetomo 
Yamamoto’s Hagakure. This brought together the moral principles which all samurai 
(warriors) were required or instructed to observe. However, it has to be said that the 
Bushido is not known for compassion, mercy or humanity on warfare. “The Way of the 
Samurai is found in death. When it comes to either/or, there is only the quick choice of 
death. It is not particularly difficult.” 182  For a samurai who was not killed, 
self-immolation was the expected route to take. Even so, it has been argued that within 
the Bushido Code, humanity towards the weak and defeated was a virtue, and annihilation 
of the enemy was never the sole object of battle:  

In the Middle Ages, prisoners of war were generally soon released and allowed to 
settle in appropriate localities: their expenses were paid by the State; calling them 
prisoners was prohibited and the use of name or rank was encouraged; graves and temples 
for war victims were erected; priests were dispatched to collect the wounded, bury the 
dead and pray for friend or enemy.183  

Ogyu Sorai’s 17th century military treatise also stressed the importance of just 
treatment of prisoners of war:  

Every soldier must report to the commander about prisoners of war, must not 
interrogate them privately to secure information concerning enemy situations. He shall be 
guilty of manslaughter if he kills them with his own hands. Prisoners of war shall not be 
executed wantonly regardless of whether they laid down arms or fought to the last 
arrow.184  

Another military strategist, Nobuhiro Sato, from the late 18th and 19th centuries, 
wrote that there was a clear rule prohibiting killing of prisoners of war, and propounded 
detailed rules for the humane treatment of captured enemy fighters.185 Adachi argues that 
the Japanese people learned the well-established custom of giving medical aid to enemy 
wounded through Bakin Takizawa’s classical work, which appeared some sixty years 
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before Dunant’s Battle of Solferino.186 Thus, he argues, “With this sense of humanity, the 
people could easily accept the Western movement of the Red Cross in later times.”187 
This is of course peculiar in light of what we know about Japanese conduct towards 
POWs in World War II, but it is also a fact that Japan was party to IHL agreements from 
very early on.188 This obviously evidences a complicated attitude.  

Japan signed but would not ratify the 1929 Prisoner of War Convention, which 
strengthened some of the existing framework.189 She did not oppose the concept of the 
POW, being already a party to the Hague Regulations of 1907, but wished to preserve her 
distinct understanding about military honour and capture, as enshrined in Bushido. 
Another reason was that under the 1929 POW Convention, POWs could not be as 
severely punished as Japanese soldiers, and she objected to having to engage in a 
“revision of the Japanese Military and Naval Disciplinary Codes to put them on an equal 
footing, a revision which was undesirable in the interests of discipline.”190 At Tokyo, the 
International Military Tribunal further observed that the real objection was that “the 
Military desired to avoid any express commitments which would hinder their policy of 
ill-treatment of prisoners of war.”191 The tribunal determined that the cruelty visited upon 
POWs could be attributed to the basic training of the Japanese military, which embraced 
the prevailing attitudes towards capture as a shameful matter and thus instilled in 
servicemen a contemptuous attitude for all who surrendered.192 A Japanese Colonel told a 
British military panel in Hong Kong that Japanese society as a whole believed that it was 
“better to die than to become a POW”193 and a Japanese Major General testified that  

Western people think that becoming a Prisoner of War is not shameful, and Japanese 
people think it is shameful. If a person thinks that becoming a Prisoner of War is not 
shameful and if any person thinks it is very shameful, then a big mistake may arise. I told 
my troops that it is better to die than become a Prisoner of War…194  
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There was of course more to the Japanese behaviour than ancient moral codes. With 
the outbreak of war, the War Ministry in Tokyo had issued a Code of Military Conduct 
(Senjinkun) with two particularly interesting provisions drawn from Bushido. The first 
required “a strict, firm stand against the enemy is necessary, but on the other hand 
instructs not to fire against those who surrender, and to treat them with a humanitarian 
mind”; the second stipulated that “falling into the hands of the enemy is a disgrace to both 
the nation and one’s family, and is a dishonour which rates as a crime.”195 Japan did in 
fact draw conceptually from extant laws on POWs: “despite her cultural antipathy 
towards surrender and capture, Japan established an Empire-wide regime creating and 
administering camps for the thousands of captured combatants that came into her 
hands.”196 

From East Asia, China provides another example of how martial codes regulated the 
conduct of warfare.197 

In Ancient China, especially in the Spring and Autumn Period (770–476 BC) and the 
Period of the Warring Kingdoms (475–221 BC), norms existed already that kept war 
operations within bounds and protected war victims (prisoners of war, wounded and sick 
personnel, and civilians). Although at that time they were not treaty provisions in the 
modem sense of the term, these norms came into existence in large numbers in the form of 
custom.198 

These norms were eventually recorded and three sources have come to be leading 
authorities of the ancient Chinese martial rules: Sun Tzu’s The Art of War, Sima Rangju’s 
The Precepts of War and Wu Zi’s Art of War. Zhu asserts that Sima’s work is “considered 
by all as a code of war which codified rules of law on warfare in Ancient China.”199 Zhu 
also lists concrete examples for claiming that the ancient Chinese had rules, supported in 
practice, prohibiting the killing of captured enemy fighters, requiring their release after 
the cessation of war or on conclusion of peace, and the existence of a custom of 
exchanging prisoners of war and paying ransom for them.200 He also documents rules 
and practice of being humane to the disabled in war, the wounded, the sick and the 
dead.201 In around the 5th century BC, writings attributed to the Chinese scholar and 
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strategist Sun Tzu, advised that captured soldiers should be kindly treated and kept; it is 
better to recapture an army entire than to destroy it, to capture a regiment, a detachment 
or a company entire than to destroy them; and the skilful leader subdues the enemy’s 
troops without any fighting.202 The ethos of the Art of War is about reconciling fighting, a 
necessary evil, with Taoist principles. Sun Tzu described the noble commander as one 
who obtained victory with minimal violence, including to the enemy fighters; “a 
commander should not seek the total annihilation of the enemy.”203 

Sun Tzu’s teachings influenced Chinese fighting for centuries, and have been traced 
in the Quotations From Chairman Mao Tse-Tung, which have influenced operational 
approaches of the Chinese, North Korean, and Vietnamese forces.204 Sun Tzu’s Art of War 
apparently became an American military education staple after the Vietnam War (for 
example, the Marine Corps teaching on strategic warfighting is founded on ideas about 
maneuver warfare taken directly from Sun Tzu on the Art of War).205  

IV. MODERNISATION 

The standard account tells us that as European states evolved along with the 1648 
Westphalian settlement, wars as armed confrontations between European aristocrats with 
their exclusive codes of honour gave way to wars as clashes between professional soldiers 
serving in national armies as servants of the nation state.206 This apparently brought 
recognition that the captured soldier was simply a servant and could not be held 
responsible for the wrongs of his master. “War was thus recognised as a public, political 
act of a nation not a private action perpetrated by individual soldiers.”207 Europe saw the 
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rise and fall of various other practices: parole (early release on the undertaking that the 
person will not resume participation in hostilities)208 and cartel systems for exchange of 
prisoners on parole.209 As will be seen in section IV, this was also in Islamic war practice. 
The ransom and enslavement of captured enemy fighters ended in the 17th century in 
Europe, although it continued in parts of the world (for example, in North Africa during 
the Barbary Wars, “prisoners represented cash, either as cheap labour or ransom.”)210 

Bugnion further asserts that it was no longer considered a disgrace or punishment to 
be held in captivity as a POW; captivity was only a safety precaution to prevent a 
captured enemy from taking up arms again.211 The POW status later codified by the 
Hague Conventions of 1899 and 1907 and the Geneva Conventions of 1929 and 1949 is 
based on this perception of captivity. One traditional account of Europe’s evolution is that 

The 16th and 17th centuries mark the beginning of a development that led to greater 
restraint in warfare and to increased efforts to enforce the laws of war. The gradual 
emergence of a state system in Europe, in which the armed forces became a regulated part 
of the state apparatus, and the deconfessionalisation of war created the conditions for a 
transition towards greater restraint, although its trajectory was non-linear and 
characterised by numerous setbacks. This transitory period saw a variety of practices 
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including execution, exchange, imprisonment, enslavement, release and impressment into 
the captor’s forces.212 

The prevalence of siege warfare in the 16th and 17th centuries also meant that 
massacres were a widespread fate of prisoners. Yet from the beginning of the 17th century 
exchanging prisoners with the opponent slowly became a common practice that 
considerably enhanced the captives’ chances of survival. The system of prisoner exchange 
through bilaterally negotiated cartels continued throughout the 17th and 18th centuries. 
Prisoner exchange was a rational solution, since soldiers held captive were of no use to 
either side. Prisoners were either exchanged man-for-man or for ransom. Considerable 
efforts were made to specify “exchange rates” for different military ranks accurately. An 
alternative to exchange was release on parole. Officers were allowed to return to their 
home country or to reside on their own in certain designated “parole towns” on condition 
that they gave their word of honour to refrain from returning to the on-going conflict. 

Ordinary soldiers were more likely to be induced to switch sides and join the adversary’s 
armed forces if exchanging them was not possible.213 

This, of course, is an account of evolving practices in one part of the world, and 
describes the expectations for Europeans when fighting each other. 

American wars have been important markers in the evolution of the international 
regulation of treatment of captives in armed conflict, starting with the war of 
independence (1775–1783) and going up to the present day.214 During the independence 
struggle, George Washington reportedly insisted to Congress that prisoners be treated 
with humanity and “have their wants particularly attended to,” and was committed to 
facilitating exchange of prisoners.215 The continent’s first POW exchange took place on 
16 June 1775 at Charlestown, Massachusetts.216 In that war, one observer asserts, “major 
humanitarian precedents arose for the treatment of POWs: the golden rule of reciprocity, 
the use of commissaries to tend to the needs of prisoners in enemy hands, exchanges, and 
paroles where possible.”217 When the war ended, the Treaty of Paris of 1783 provided for 
the mutual release of all prisoners. Major problems in the treatment of POWs have 
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repeatedly triggered enhancement of US law and practice. For example, concerns about 
existing practices led the US to enter into the very progressive Article 24 of the Treaty of 
Amity and Commerce with the King of Prussia on 10 September 1785 (see later 
discussion). Then, the terrible conditions of soldiers in the custody of the enemy in the 
American Civil War218 led drew the attentions of the German expatriate professor Dr 
Francis Lieber eventually leading to what we now call the Lieber Code.219 There were at 
least three criminal trials at the end of that war that concerned maltreatment of captured 
enemy fighters.220 The influence of the Lieber Code (which became General Order 100: 
the Law of Land Warfare) can be seen in the Brussels Declaration 1874221, particularly 
the concern with keeping irregular fighters outside of the protection regime (which 
certainly has gone full circle with the US practice in the Global War on Terror).222 It 
continues to live on in today’s law. As an aside, it is also clear that the judicial response to 
harsh US practices in the Global War on Terror have necessitated changes in State 
conduct. 

Charters has linked the development of formal European procedures for medical care 
of POWs to the Seven Years War (1756–1763) when more than 20,000 French and 
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University Press (New York), (2013). 
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Spanish POWs were held by Britain at home and in her colonies for extended periods of 
time.223 Her work has revealed that Britain was forced to take into account the concerns 
of the general public, who considered it a matter of civic pride that the prisoners should 
receive good care and so a Committee on French Prisoners was formed to raise money 
and supplies for the care of POWs. She also links this period to the rise of debates over 
what constituted “humane” treatment, arguing that the treatment of prisoners played a 
particularly prominent role during the War of American Independence, when it was used 
to criticize British imperial rule as tyrannical, unjust, and immoral.224 Scheipers argues 
that most important transformation in the status and treatment of POWs occurred as a 
result of the nationalisation of war that started in France in 1793 with the levée en masse 
and the later introduction of conscription in Europe after the French Revolution.225 She 
argues that it “undermined or even eliminated the three core practices that had been the 
pivot of the pre-revolutionary prisoner regime in Europe: exchange cartels, release on 
parole and impressment into the captor’s armed forces.”226 That supposedly ideal-driven 
revolution actually saw “all prisoners taken by the revolutionaries in the Vendde 
(1793–95)-more than 150,000 in all” massacred. 227  Decrees were later passed in 
post-revolutionary France that (1) only allowed the exchange of soldiers on a 
man-for-man and officer-for-officer basis, reflecting a change in perception about the 
soldier being a part of his own side’s polity and not a commodity; (2) rejected release on 
parole for officers; (3) prohibited inducing soldiers to swop sides; and (4) excluded 
irregular fighters from legal protection.228 Napoleon Bonaparte instructed that “Prisoners 
of War do not belong to the power for which they have fought; they are all under the 
safeguard of honour and generosity of the nation that has disarmed them.”229 Scheipers 
suggests that it “was largely understood that the old prisoner regime was about to be 
eroded at the beginning of the 19th century” and the “the wars that were to follow, in 
particular the American Civil War…and the Franco-Prussian War…had a huge influence 
on the creation of the new regime.”230  
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V. COLONISATION AND DECOLONISATION CONFLICTS 

Anghie and others have demonstrated that the roots of International Law can be traced 
in colonial encounters.231 Conquest was the main means by which the territory of the 
American Continent was taken.232 It was justified by Papal Bulls that ordered the 
conquering and enslavement of all pagans as well as the appropriation of their lands and 
goods, and then divided the known world amongst Spain and Portugal, culminating in the 
1494 Treaty of Tordesillas. Latin American colonisation was also facilitated through 
jurists such as Sepúlveda (it was justified to punish and correct the barbaric natives), 
Gentili (that it was right to wage war on the uncivilised and those who prohibited others 
from trading with the Spanish) and Vitoria (that if the American Indians opposed the ius 
gentium, i.e. the presence of the Spanish on their territory, that would be a just cause for 
war). The specious notion that the land was terra nullius in view of the apparently 
un-evolved characteristics of the original inhabitants was also influential. The initial 
conquest of territory was later justified by way of the Roman private law device of 
prescription (recognised by Grotius as legitimate). However, by the time of the 
1884–1885 Berlin Conference, it had become “impossible to imagine that empire could 
be established justly through conquest,” and the conference elevated effective occupation 
of territory “as the ideal of colonial practice.”233 While conquest went out of fashion, 
prescription was used to justify “ancient conquests” and the new label of “occupation” of 
territory was used to justify new territorial expansions even if they were forcible.234 
Craven astutely observes these actually marked “the shift from a conception of colonial 
rule framed in terms of dominium, to one structured around the idea of imperium.”235 

Las Casas’ Short Account of the Destruction of the Indies published in 1552 recounted 
in summary form the most egregious violations of the Spanish in the Americas.236 One of 
the most significant captives taken by the Spanish was Moctezuma II, the god-king of 
Tenochtitlan in what is now called Mexico. After two weeks of being hospitable and 

                                                        
231 See for example, Anthony Anghie, Imperialism, Sovereignty and the Making of International Law 

Cambridge University Press (Cambridge), (2005); Lauren A Benton, A Search for Sovereignty: Law and 
Geography in European Empires, 1400–1900, Cambridge University Press (Cambridge), (2010); Martii 
Koskenniemi, The Gentle Civiliser of Nations: The Rise and Fall of International Law 1870–1960, 
Cambridge University Press (Cambridge), (2002). 

232 Apart from discovery and conquest, colonialism was carried out more stealthily through commerce 
and settlers. See Matthew Craven, Colonialism and Domination, in Bardo Fassbender & Anne Peters, The 
Oxford Handbook of the History of International Law, Oxford University Press (Oxford), (2012). 

233 Andrew Fitzmaurice, Discovery, Conquest, and Occupation of Territory, in Bardo Fassbender & Anne 
Peters, The Oxford Handbook of the History of International Law, Oxford University Press (Oxford), at 850 
(2012). 

234 Id. at 850–851. 
235 See Craven, Colonialism and Domination, fn. 232 at 888. 
236 For an English translation, see The Project Gutenberg EBook of A Brief Account of the Destruction of 

the Indies, by Bartolome de las Casas, available at http://www-personal.umich.edu/~twod/ 
latam-s2010/read/las_casasb2032120321-8.pdf (last visited Nov. 15, 2016).  



256 FRONTIERS OF LAW IN CHINA  [Vol. 12: 217 

welcoming to Hernan Cortés and his band of 450 explorers, he was detained by them and 
held hostage for several months although with the freedom to rule his empire. During a 
riot, he appeared in public to address his people, and was killed.237 Some suggest that the 
Spanish “simply stabbed him to death when they realised he had become so unpopular 
that he had no influence on his people, who had so recently all but worshipped him.”238 

The colonisation of North America is also illustrative. Further to its second charter of 
1609 authorising not just the earning of profits for shareholders but also conversion of the 
apparently heathen native population (the first charter made no mention of the indigenous 
inhabitants), the Virginia Company is documented as having recruited fiery preachers to 
justify the colonisation of Virginia on the grounds of religion. An example is an English 
preacher named Robert Gray who published an essay entitled “A good Speed to Virginia,” 
denouncing the American native populations as little more than beasts, devil worshippers 
and justifying the taking of their land on the grounds that Englishmen were God’s 
people.239 The 1637 killing of Pequot Indians along the Mystic or Missituk river in 
Connecticut provides a powerful example of the differences in the conduct of hostilities 
between English settlers and native population. After a period of growing tensions with 
the Pequet, who were the dominant pre-existing population, the Puritan settlers from the 
Pilgrim and Massachusetts Bay colonies determined to attack. They enlisted the 
assistance of another native group, the Narragansett, who advised that the best way to 
approach was not to do the European setpiece event of marching to a battlefield en masse, 
but to launch a stealth attack at night.240 The settlers adapted, and sailed past Pequot 
Harbor fort as a ruse that they were abandoning their settlement, and then attacked the 
village at night. Their Narragansett allies expected just the capture of persons, which was 
the normal way of doing things for the native groups. 241  

And as the battle started, as they went into the Pequot village, the goal was to scare 
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people, the shock awe factor and get people to flee or lay down and surrender. And then 
given a surrender, the Narragansett would get what they wanted, which was hunting rights 
in the area, maybe some Pequot slaves…The firing of the village is not something the 
Indians would have done. In general, when they fought, they did fight in forests, highly 
decorated with warpaint. The goal was to frighten your enemy, but the intention was not 
generally to kill.242  

What the settlers did was to shoot at everyone in sight, regardless of whether they 
were a threat or not, and set fire to the whole village. They also shot at those who fled. 
“At the end of the day, over 700 Pequot men, women, and children, young and old were 
massacred. And the Narragansett were absolutely horrified.”243  Other Pequet from 
neighbouring village were also hunted down and killed or enslaved and given to enemy 
tribes, some of them sold in the West Indies as slaves.244 There seems to have been no 
concept of combatant immunity to participate in fighting, or protection for the sick and 
wounded. The entire affair was controversial, but it is of interest to note that the standard 
used by both sides was whether it was in accordance with “the laws of nature and nations” 
of the time.245 Vitoria and the Spanish New World intellectual discourse had clearly 
travelled. Interestingly, a contemporary commentator of the time viewed the conduct of the 
settlers as being “rather benign in light of the atrocities Christians had committed against 
one another in the Thirty Years War (1618–48),” drawing particular attention to the 
apparently unprecedented conduct of Germanic fighters in unleashing violence, torture, 
rape and famine.246  

Fighting with the Native Americans continued, with atrocities abounding especially 
during the conflict known as King Philip’s Wars. However, as the European settlers gained 
dominance, the balance of power permitted a shift in perception towards them as subjects 
of the English King rather than independent sovereign peoples. “Thus the widely 
recognized rules of war governing conduct between sovereign nations no longer applied; 
rather, now considered separatist or revolutionary forces, Indian groups could be subjected 
to civil laws.”247 Today, we may see the shift in perception as being from an international 
to non-international armed conflict: the language of discourse accordingly shifted from 
“the laws of nature and nations” towards “rebellion,” “insurrection” and “treason.”248 
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Similarly, we are told that as the Native Americans were defeated, and “the number of 
surrendered and captured Indians increased, executions and enslavement were also more 
noticeable.”249 The captured enemy fighter fell to be treated in the following way: (1) 
separatist leaders such as prominent sachems were executed; (2) more ordinary separatists 
who killed colonials in an “unsoldierly fashion” faced trial for murder and, if convicted, 
were executed; (3) separatists who surrendered or were captured, were sold into slavery or 
held as indentured servants; (4) nominal separatists who appeared to have genuinely 
repented of their ways, “received immunity on their lands not previously confiscated by 
colonial soldiers.”250 Clearly, there was no combatant immunity. Trials were held in 
Massachusetts, Rhode Island, Connecticut and elsewhere of captured enemy combatants 
for what we would now call war crimes, as well as for the mere participation in hostilities. 
Drake assesses that “To a large extent the norms governing conduct in war stemmed from 
Puritan perceptions of the laws of nature, including religion, internationally recognized 
professional conventions for soldiers, and army regulations.”251 It has been suggested that 
the settlers, particularly those of English stock, were inspired by the war practices 
employed in the subjugation of Catholic Ireland, whose population were apparently 
considered unworthy of the protections of established rules of conduct in war. 252 
Cromwell’s 1649–1650 suppression of a Catholic revolt in Ireland, already controlled by 
England, particularly the massacres carried out in Drogheda and Wexford, have been and 
continue to be controversial.253 On this, Meron is of the view that a particular body of law 
was already established by the time that King Henry V of England occupied France (1420) 
and that “it was comprised of not only chivalry rules but also rules from both canon law 
and civil law, and war ordinances proclaimed by rulers of England and other possible 
countries that account for the conduct of all the parties and individuals involved in a 
particular time of war.”254 He cites to the historian Keen as authority for the claim that in 
attacks of the kind that took place at Drogheda and Wexford, there was no obligation to 
provide quarter.255 

Post-colonial scholars have recorded the devastating effect of colonisation and 
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strategies of pitting ethnic groups against each other on African societies. As noted earlier 
in the first section of this study, the traditional norms of warfare which had a tempering 
effect disintegrated.  

It was in this way that the French colonialists, wishing to obtain slaves, gave the 
Moors weapons and encouraged them to cross the Senegal River to attack the tribes, 
capture slaves and slaughter those who resisted. The British and Germans fought whoever 
would not submit to their domination.256  

An insightful example of a “white on white” colonial era conflict comes from 
Southern Africa. When gold and diamonds were discovered in the Transvaal region, 
Britain, having already annexed the Cape Colony, sought to extend her control. She was 
finally able to do so after the second of two wars against the Orange Free State and the 
Transvaal republics set up by breakaway Boers. It was in the Second Boer War 
(1899–1902) that notable issues arose not just in relation to the world’s first concentration 
camps, but also in relation to the treatment of captured enemy fighters, who in this case 
were mostly Boer farmers (burghers) who took up arms. The treatment of POWs bears 
many similarities to the modern regime and was conducted as a war between Europeans. 
For example, following capture, the British recorded details about their captives.257 A 
number of ships were used as floating POW camps, but eventually some 26,000 Boer 
fighters and other males (the youngest was apparently a child of 6) were sent out of the 
jurisdiction on security grounds. The POWs were sent to South Africa to be held in camps 
in Cape Town and at Simonstown; some were placed in prisons in the Cape Colony and 
Natal; in the Bermuda Islands; and on the prison island of St. Helena in the Broadbottom 
and Deadwood camps.258 The Governor of St. Helena issued a notice in the Saint Helena 
Guardian expressing “the hope that the Inhabitants will treat the prisoners with that 
courtesy and consideration which should be extended to all men who have fought bravely 
in what they have considered the cause of their Country and will help in repressing any 
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unseemly demonstration which individuals might exhibit.”259 
It seems that 7,587 of the Boer burghers were tried, which indicates that the British 

were already been using domestic law against them for their resistance. 260  Two 
Australians, Lieutenants Harry Morant and Peter Handcock, were executed in 1902 
further to a court martial for murdering 12 Boer POWs. The Australian War Memorial has 
an online entry for Moran and states the following: 

Defenders of the two men still claim they acted on orders, that they were made 
scapegoats by the British Army, and that they did not receive a fair trial. Morant has 
sometimes been depicted as an Australian hero. But while he may have been brave, he was 
guilty of a war crime and so offers a poor model for a hero; shooting prisoners is not 
heroic.261  

The Boers of course also captured British and colonial POWs, most famously the 
young Winston Churchill who was then a journalist but was accorded POW status. A total 
of 383 officers and 9,170 NCOs and men were taken prisoner in the course of the war, 97 
men died in captivity.262 The low number of captives is explained as follows: 

the Boers had no means to keep them prisoner nor anywhere to hold and feed them — 
and Boer mounted Kommandos could not risk being slowed down with dismounted POWs. 
British prisoners were therefore relieved of their boots (going barefoot on the veld was a 
real immobilizer), rifles, ammunition and frequently pants Freeing British prisoners also 
had a negative effect on British forces’ performance in battle as it encouraged quick 
surrenders after British soldiers discovered that the Boers would immediately release them 
if captured — the choice between having to endure a blizzard of deadly Boer Mauser fire 
or quickly and safely surrendering was usually a “no-brainer.”263 

Even so, the Boers provided supervised medical care (the hospital at the Racecourse 
was used for wounded and sick prisoners until the fall of Pretoria) and officers and ranks 
being kept separately.264 Winston Churchill was initially not impressed.265 The Churchill 
diaries reveal that the POWs (officers, at least, among whom he was kept) actually seem 
to have been treated generously, resulting in numerous escapes including his own. 
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Churchill wrote of writing and receiving many letters,266 so communication with the 
outside world was possible. The officers were able to keep and work on large maps that 
were regularly updated with “any and all information they received about battles, troop 
movements etc., much of the information reaching them via unconventional sympathetic 
sources.”267 In fact, Churchill’s farewell letter commended the camp commandant for his 
“correct and humane” behaviour, affirming that he had no complaint, thanking him for his 
civility, pledging to report accordingly to the British authorities and looking forward to 
meeting him under different circumstances.268   

From the Latin American liberation struggles, Ruda cites an 1820 agreement between 
Simon Bolivar and the Spanish colonial regime at the battle of Boyaci as evidence of the 
continent’s emerging concern for the humanitarian treatment of civilians and captured 
enemy fighters.269 He also cites to numerous post-colonial 19th century Latin American 
International Law scholars, particularly the Vattel-inspired Venezuelan jurist Bello, and 
also the Argentinean Calvo, to demonstrate great interest in humanitarian law, and 
acceptance of the principle of humane treatment of captured enemy fighters. Bello argued 
that it was incumbent on civilised nations to treat such captives humanely during 
detention, release them at the end of the conflict, and that it was not lawful to kill them 
except in exceptional cases of resistance, the appearance of an enemy force, in 
circumstances of the most dire need or in punishment for crimes committed.270 Calvo 
was influenced by the 1864 Geneva Convention, and argued that those falling into enemy 
hands benefited from special protections. These derived from “the laws of humanity and 
universally accepted useage.”271 Captured enemy fighters could not be punished for the 
mere fact of taking part in hostilities and had to be humanely treated during their 
temporary deprivation of liberty. In contrast to the prevailing view, he argued for the 
giving of quarter: “Taking the life of a conquered enemy…is a crime no law can 
explain…an enemy who in combat violates the laws of warfare commits an offence…”272  
Unlike Bello, he condemned the killing of captives even in the case of dire necessity, as it 
involved putting one’s own life before that of another.273 For Calvo, it was acceptable to 
put prisoners of war to work if they were willing, but they could not be worked to pay for 
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their upkeep and could not be made to carry out any employment that was degrading.274 
In 1902, the Chilean jurist Tocornal, wrote of how the laws of war were influenced by 
Christian notions of humanity, and devoted several sections of his treatise on International 
Law to war and its conduct, including on the treatment of wounded and prisoners.275 The 
work of other scholars, such as Pessoa and Bevilaqua, evidence the existence of a lively 
debate in Latin America since the mid-19th century in the area of humanitarian behaviour 
in armed conflict, including the humane treatment of captured enemy fighters. 

Violent colonial responses using the armed forces were often described as counter 
insurgency operations or police actions or emergency measures. Regardless of the label 
— rebel, freedom fighter, national liberation fighter, guerrilla, revolutionary, insurgent — 
those fighting for independence were regarded by colonial regimes as criminals under 
domestic law. International Law did not apply. This captured enemy fighter did not enjoy 
the protections under International Law accorded to the POW; after 1949, that continued 
but he could at least have resort to Common Article 3 provided the threshold was met. It 
was, under this provision, permissible to detain a national liberation fighter, try him for his 
actions and put him to death; he must, however, be treated humanely and have a fair trial. It 
was only in 1977 that Additional Protocol I allowed for the extension of the POW rules to 
captured national liberation fighters (this is not the same as being actually entitled to POW 
status).276 However, in the instances when those fighting for independence were accorded 
belligerent status by other states or even the parent state, that then allowed for International 
Law to apply. Moir has found from his study of major internal conflicts of the nineteenth 
and early twentieth centuries that “in those cases where the laws of war were accepted and 
applied by opposing forces, some form of recognition of belligerency had invariably taken 
place.”277 On the other hand, “where recognition of belligerency was not afforded by the 
government, the laws of war tended not to be applied, leading to barbaric conduct by both 
sides.” 278  Overall, he argues, “recognition of belligerency tended to encourage the 
observance of the humanitarian rules of warfare, whereas an absence of recognition did the 
opposite.”279 Colonial responses to national liberation struggles brought forth events that 
continue to reverberate in the societies where they place: the British response to the Mau 
Mau uprising in Kenya and the response of Dutch officials such as Captain Westerling to 
the Indonesian liberation war were just two. However, Wilson argues that 

The record of State practice when confronting organized resistance movements or 
secessionist movements is not entirely Draconian. Governments may eventually treat 
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captured persons in an internal armed conflict as prisoners of war, even if they do not 
recognize them as such. It was generally agreed that according to accepted principles of 
International Law there was no obligation for them to do so, and no government granting 
analogous treatment to captured prisoners prior to the 1949 Geneva Conventions in an 
internal armed conflict where the rebels were not recognized as insurgents claimed to do 
so out of any legal duty. It was a matter of policy and expediency rather than legal 
obligation.280 

VI. INTERNATIONAL LAW 

In 1785, in what seems to have been the first time ever, two States agreed that if they 
went to war, they would treat their POWs in a particular way.281 Article 24 of the Treaty 
of Amity and Commerce between His Majesty the King of Prussia, and the USA of 10 
September 1785 was certainly remarkable. The provision 

• barred transporting POWs to colonies in Africa and Asia;  
• required humane conditions of detention (the standard being equal treatment 

with those of equal rank serving in the detaining power), and provided the POWs “shall 
not be confined in dungeons, prison-ships, nor prisons, nor be put into irons, nor bound, 
nor otherwise restrained in the use of their limbs”; 

• set out minimal standards for housing and treating officers and “the common 
men” including in relation to parole; 

• required that accounts for the subsistence of prisoners be settled honourably on 
release; 

• specified that “that each party shall be allowed to keep a commissary of 
prisoners of their own appointment, with every separate cantonment of prisoners in 
possession of the other, which commissary shall see the prisoners as often as he pleases, 
shall be allowed to receive & distribute whatever comforts may be sent to them by their 
friends, & shall be free to make his reports in open letters to those who employ him.”282 

The traces of these remarkable 1785 provisions for humane treatment can certainly be 
seen in our modern law on POWs. 

Across Europe and North America, secular reason began to prevail over religion, and 
humane considerations began to be seen in terms of “civilisation” and “progress” rather 
than Christian charity. Meron asserts that  

by the mid-19th century, the technology which precipitated the demise of chivalry 
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ultimately generated the need for international rules of war to humanize the conduct of 
hostilities, limit the killing and maiming, and ensure the humane care of prisoners, the sick 
and the wounded. The very scale of casualties and of suffering required that this need be 
recognized.283  
Similarly, humanitarian practices that developed in the Crimean War were also later to 

be taken up and developed in IHL’s early instruments.284 The Henri Dunant experience at 
Solferino is a story that is particularly well known, having been used for decades as a 
very effective tool for disseminating the principles of humanity in war to the public.285 
Dunant’s Memory of Solferino, eventually led to the creation of an International 
Committee for Relief to the Wounded, later to become the International Committee of the 
Red Cross, and to the first Geneva Convention for the Amelioration of the Conditions of 
the Wounded in Armies in the Field of 1864.286 The lawyer Moynier, one of the 
movement’s founders, saw the convention as “the fruit of Christianity” but acknowledged 
that it was also influenced by Islam; for him, it was not a product of the age of secular 
reason.287 There was, however, no reason for this to affect the neutrality of the proposed 
mission of humanity, which transcended religious, political and secular boundaries. The 
focus of the humanitarian movement inspired by Dunant was initially on caring for 
wounded soldiers on the battlefield, but the shift to caring for captured soldiers and 
humanitarianism beyond was only a matter of time. The 1874 Brussels Declaration288 
and the Institute of International Law’s 1880 Oxford Manual289 were to form the 
substance of the first comprehensive multi-lateral codification of the laws of war, the 
Hague Regulations in 1907, notably in the areas of places of detention, provision of 
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adequate food and water and humane treatment.  
The First World War revealed that several provisions in the Hague Regulations 1907 

were “so inadequate that a great number of bilateral and multilateral agreements on the 
subject were drafted and entered into by the opposing belligerents.”290 For example, there 
was no compulsory repatriation of POWs at the close of hostilities, with the consequence 
that exchange and internment of wounded were matters to be determined by bilateral 
exchange pacts. The first substantial exchange of sick and wounded POWs only took 
place in 1916, when Sweden facilitated the exchange of 17,000 Russians for 8,000 
Austro-Hungarians and 2,000 Germans.291 Similarly, the Stockholm Protocol of 1915 
between Austria-Hungary, Germany, Turkey and Russia led to agreement to provide 
minimum standards of food and accommodation.292 In 1918, the USA entered into 
another bilateral convention with a German power, this time with the Reich: the 
Agreement between the United States and Germany Concerning Prisoners of War, 
Sanitary Personnel, and Civilians.293 This was a detailed agreement on the internment, 
treatment, and repatriation of POWs, but was not ratified as it was overtaken by events. 
As part of the American wartime settlement with Germany, a number of POW claims 
were determined by the US Germany Mixed Claims Commission set up under the 1922 
Berlin Agreement between the United States and Germany providing for the 
determination of the amount of claims against Germany, mirroring the Versailles Treaty 
which the US did not ratify.294 

The First World War is considered to have brought about major changes to the 
structure, operation and meaning of the POW camp, and these “encapsulated the 
important major societal transitions that the war brought in Western Europe” in particular 

                                                        
290 Howard Levie, Enforcing the Third Geneva Convention on the Humanitarian Treatment of Prisoners 

of War, 7 United States Air Force Academy Journal of Legal Studies 37 (1997), reprinted in 70 International 
Law Studies (Michael N Schmitt & Leslie C Green eds. Levie on the Law of War) at 459, (1998). For an 
account of the POW situation on the Eastern Front, see Alon Rachamimov, POWs and the Great War: 
Captivity on the Eastern Front (Berg 2002). For a broader view, see Heather Jones, Prisoners of War, 
1914–1918-online: International Encyclopedia of the First World War (edited by Ute Daniel et al.), available 
at http://encyclopedia.1914-1918-online.net/article/prisoners_of_war (last visited Aug. 20, 2016). 

291 Charles H Murphy, Prisoners of War: Repatriation or Internment in Wartime: American and Allied 
Experience, 1775 to Present, Congressional Research Service (Library of Congress), at 7 (1971). 

292 Rachamimov, POWs and the Great War: Captivity on the Eastern Front, fn. 290 at 75–78. 
293 Emily Crawford, The Treatment of Combatants and Insurgents under International Law, Oxford 

University Press (Oxford), fn. 81 at 63 (2010). The situation of the US and German POWs is succinctly 
explained in James E Kitchen et al. eds. Other Combatants, Other Fronts: Competing Histories of the First 
World War, Cambridge Scholars Publishing (Cambridge), at 193–195 (2011). 

294 See as illustration, George L Hawley (United States) v. Germany, 17 March 1926, Reports of 
International Arbitral Awards, Mixed Claims Commission (United States and Germany) Vol. VII, 650–652 (1 
November 1923–30 October 1939); Turner C Gillenwater (United States) v. Germany, 31 August 1926, 
Reports of International Arbitral Awards, Mixed Claims Commission (United States and Germany) Vol. VII, 
798–801 (1 November 1923–30 October 1939). 



266 FRONTIERS OF LAW IN CHINA  [Vol. 12: 217 

with regard to technology (e.g. mass vaccination, floodlighting), transportation (rail 
networks), governance and gender identity.295 These experiences led to the first dedicated 
POW convention in 1929, which continued many of the protections that had already been 
included in the 1907 Hague Regulations and the Regulations annexed to the 1899 
Convention on the Laws and Customs of War on Land. It is said that exchanges of POWs 
are no longer favoured by modern IHL “because they can be considered to be an exercise 
in trading human beings.”296 The 1929 convention also strengthened existing provisions, 
for example through a new provision prohibiting reprisals against POWs, introducing 
provisions regulating the use POWs for labour, obliging repatriation of all seriously sick 
and wounded POWs, and introducing a supervisory role for the Protecting Power. This 
convention was, however, very patchily implemented in World War II, with Russian 
POWs and Allied captives of the Japanese suffering particularly from the lack of legal 
protection due to the non-participation of the USSR and Japan in the 1929 POW 
Convention, and the si omnes clause.297 Even so, some of its provisions were held by the 
judges trying the German High Command to have been binding as customary 
International Law, being “an expression of International Law as accepted by the civilised 
nations of the world.”298 The Nuremberg judgement itself affirmed that POWs require 
protective custody, “the sole purpose of which is to prevent the prisoners of war from 
further participation in the war”; captivity is “neither revenge, nor punishment.”299  

The experiences of World War II and its aftermath (such as forced repatriation of 
Russian POWs to the USSR and the excessively prolonged detention of POWs well after 
                                                        

295 Heather Jones, Prisoners of War, 1914–1918-online: International Encyclopedia of the First World 
War (edited by Ute Daniel et al.), available at http://encyclopedia.1914-1918-online.net/article/ 
prisoners_of_war (last visited Sep. 19, 2016).  

296 Marco Sassòli, Release and Repatriation of POWs, in Andrew Clapham & Paola Gaeta eds. 
Commentary on the 1949 Geneva Conventions, Oxford University Press (Oxford), at 1043 para. 10 (2015). 

297 The US Holocaust Memorial Museum estimates that (1) “Of the 231,000 British and American 
prisoners held by the Germans during the war only about 8,300 — 3.6 percent — died in German custody 
https://www.ushmm.org/wlc/en/article.php?ModuleId=10007178 last visited Sep. 19, 2016); (2) 57% of the 
USSR’s soldiers who were taken prisoner were dead by the end of the war. “By February 1942, 2,000,000 of 
the 3,300,000 Soviet soldiers in German custody up to that point had died from starvation, exposure, disease, 
or shooting,” available at https://www.ushmm.org/wlc/en/article.php?ModuleId=10007183 (last visited Sep. 
19, 2016). The Tokyo Tribunal observed that “Of United States and United Kingdom forces, 235,473 were 
taken prisoner by the German and Italian Armies; of those, 9,348 or 4 per cent died in captivity. In the Pacific 
Theater 132,134 prisoners were taken by the Japanese from the United States and United Kingdom forces 
alone of whom 35,756 or 27 percent died in captivity.” 

298 United States v. Von Leeb et al. (High Command Case) Vols. 10–11 Trials of War Criminals Before the 
Nuremberg Military Tribunals, 532–534 (1948): the tribunal identified certain POW provisions as being of 
this nature — rules obliging humane treatment, protection from acts of violence, insults and public curiosity, 
and those prohibiting corporal punishment and acts of cruelty.  

299 Judgment of the International Military Tribunal at Nuremberg, 1 October 1946, 41 American Journal 
of International Law 172, 229 (1947) (citing with approval a Memorandum from Admiral Canaris to General 
Keitel protesting the treatment of Soviet POWs). 



2017]   TOWARDS A GLOBAL UNDERSTANDING OF THE HUMANE TREATMENT OF CAPTURED ENEMY FIGHTERS  267 

the close of hostilities) led to the drafting and adoption of GCIII by the States of the day. 
It significantly upgraded the regime of protection.300 Under Article 4, combatants in an 
international armed conflict include regular members of the armed forces, militias and 
members of other volunteer corps, including those of the organised resistance movements, 
belonging to a Party to a conflict and operating in or outside their own territory even if 
occupied, provided they are commanded by a person responsible for his subordinates; 
have a fixed distinctive sign recognisable at a distance; carry arms openly; and conduct 
their operations in accordance with the laws and customs of war.301 This provision draws 
directly from the immense maltreatment of civilians and resistance fighters in Occupied 
Europe in the Second World War. Those civilians who resisted the occupier (sometimes 
known as “partisans”) were considered by the Allies to be engaged in a just struggle, but 
the lack of adequate regulation led to much abuse of such persons in combat and when 
captured. Heroes to some, partisans were however regarded by those having to confront 
them not as lawful combatants but as criminals who could be shot on capture.  

The GCIII regime is onerous. In the words of the Ethiopia Eritrea Claims 
Commission: 

As commentators frequently have observed, Geneva Convention III, with its 143 
Articles and five Annexes, is an extremely detailed and comprehensive code for the 
treatment of POWs. Given its length and complexity, the Convention mixes together, 
sometimes in a single paragraph, obligations of very different character and importance. 
Some obligations, such as Article 13’s requirement of humane treatment, are absolutely 
fundamental to the protection of POWs’ life and health. Other provisions address matters 
of procedure or detail that may help ease their burdens, but are not necessary to ensure 
their life and health.302  

Detailed it may be, GCIII is not exhaustive. The most striking weakness concerns 
fighters who do not meet the combatancy requirements, most notably those fighting for 
liberation from colonial rule, and those fighting in non-international armed conflicts. The 
significance of being classified as a combatant is that the person falls to be protected in 
that capacity under IHL. He is regarded as a lawful participant in the violence. He is 
accorded legal status as a POW if captured. This means he has a legal right to the 
treatment regime laid out in GCIII, and the detaining power is obliged to treat him in 
accordance with that regime. One of the most significant features is the combatant 
immunity: the fighter cannot be punished for the mere fact of taking part in fighting. On 
the other hand, the fighter who fights in violation of the laws of war can and must be 
punished. 
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Article 4, designed for international armed conflicts, turned out to be irrelevant in the 
guerrilla warfare that exploded onto the scene with the age of decolonisation (in 1960 
alone, seventeen former colonies in African gained independence). State practice at the 
United Nations in the 1960s and 1970s leading up to the diplomatic conference that 
resulted in the adoption of Additional Protocol I reveals the impact of the bitter 
experiences of these newly independent States. There is a line of resolutions, albeit 
contested ones, on the legal status of wars of national liberation as international armed 
conflicts, and the entitlement of national liberation fighters to combatant status, and POW 
treatment if captured. The passing of the resolutions suggests that for many States, the 
humanitarian protections of the conventions applied regardless of ratification, thus 
pointing to the evolution of an opinio juris partly necessary for a customary rule or a 
general principle.303 They also are authority for the proposition that in customary law, 
these groups would not need to satisfy the strict legal requirements of combatancy in 
GCIII, but are, by virtue of the “justness” of their struggle, entitled to protections per se. 
States that participated in the International Conference on Human Rights in Tehran in 
1968 approved Resolution XXIII which called for those fighting minority racist regimes 
or colonial regimes to, if detained, be treated as POWs or political prisoners. Resolution 
VIII called for captured freedom fighters to be treated as POWs under GCIII. This was 
reiterated in General Assembly Resolution 2621 (XXV) of 12 October 1970 which also 
demanded POW treatment for freedom fighters under detention. The Secretary General’s 
1970 Report on Human Rights in Armed Conflict suggested that GCIII should be 
amended to cover national liberation movements and provide protection to freedom 
fighters in such struggles. One of the most important of the line of normative resolutions 
was Resolution 3103 (XXVIII) of 12 December 1973 on Basic Principles of the Legal 
Status of Combatants Struggling against Colonial and Alien Domination and Racist 
Regimes (83:13:19). This drew from the numerous earlier appeals of the General 
Assembly to colonial powers and those occupying foreign territories as well as racist 
regimes to 

ensure the application to the fighters for freedom and self-determination of the 
provisions of the Geneva Convention relative to the Treatment of Prisoners of War of 12 
August 1949, and the Geneva Convention relative to the Protection of Civilian Persons in 
Time of War of 12 August 1949.  

The resolution stressed that struggles against colonial and alien domination and racist 
regimes 

are to be regarded as international armed conflicts in the sense of the 1949 Geneva 
Conventions and the legal status envisaged to apply to the combatants in the 1949 Geneva 
Conventions and other international instruments is to apply to the persons engaged in 
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armed struggles against colonial and alien domination and racist regimes.  
Such persons, if captured “are to be accorded the status of prisoners of war” and their 

treatment should be in accordance with the provisions of GCIII. Resolution 2396 (XXIII) 
dealing with South Africa demanded that the population of South Africa as a whole 
should be able to exercise its right to self-determination, and that as their struggle was 
legitimate, freedom fighters there should be treated as POWs under GCIIII. Other 
resolutions called for the application of GCIII to national liberation struggles: 2383 
(XXIII) of 7 November 1968; 2508 (XXIV) of 21 November 1969; 2547 (XXIV) of 11 
December 1969; 2652 (XXV) of 3 December 1970; 2678 (XXV) of 9 December 1970; 
2707 (XXV) of 14 December 1970. It therefore is reasonable to argue that by the end of 
the 1960s and latest by the early 1970s, there was an evolving (in statu nescendi) 
customary law, rooted in the fundamental right to self-determination, requiring that 
fighters for national liberation, when captured by the enemy, were entitled to be treated as 
POWs or at the least, entitled to equivalent treatment.  

Article 1(4) of Additional Protocol I describes “armed conflicts in which peoples are 
fighting against colonial domination and alien occupation and against racist regimes in 
the exercise of their right of self-determination” as falling within the remit of the protocol 
and the four Geneva Conventions of 1949. It is not expressly stated, but implicit that they 
are therefore to be considered international armed conflicts, because Additional Protocol I 
only applies in international armed conflict. There continue to be conditions that must be 
satisfied. The basic rule remains that the criteria first laid down in the Hague Regulations, 
repeated in Article 4 of GCIII must be met. Also to be met are Article 43(1)’s structural 
requirements and Article 44(3)’s obligation to combatants to distinguish themselves from 
the civilian population, at the very least by carrying arms openly, while they are engaged 
in an attack or in a military operation preparatory to an attack. The irregular fighter who 
does not so is disqualified from protection as a lawful combatant and his right to be 
treated as a POW but remains protected, in theory, by Common Article 3. This does not 
mean he can be tortured or abuses, but it does mean that since he has fought without 
combatant immunity, he can be punished by the detaining State for that. 

It is well known that IHL applicable in non-international armed conflicts continues to 
be less rigorous that that which applies in an international armed conflict, although the 
ICRC’s Customary International Law Study indicates the gap is closing.304 The captured 
enemy fighter, whether it is a Common Article 3 or Additional Protocol II305 conflict, 
does not benefit from POW-level protections, most significantly combatant immunity. 
The rationale for this lies in State unwillingness to submit their internal affairs to external 
scrutiny. Crawford is one of many who have pleaded for equal treatment; she does so on 
the grounds that  
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IHL, a humanitarian law that has, as one of its primary aims, the protection of the 
person in times of armed conflict, should not distinguish between types of armed conflict, 
specifically in how the law treats the vulnerable in times of armed conflict — those hors de 
combat due to illness and injury, and those deprived of their liberty through capture or 
surrender.306  
Furthermore, Common Article 3 and Additional Protocol II neither prohibit nor 

authorise detention in non-international armed conflict, whether of captured enemy 
fighters or other persons. Rona argues that since “detention authority of enemy fighters in 
international armed conflict is inextricably linked to the privilege of belligerency, States 
are loathe to cite IHL for detention authority in [non-international armed conflict]”; the 
fear is that “it might amount to recognition of an insurgent group’s belligerent status, 
either legally or politically.”307 The matter of detention falls to be dealt with as a matter 
of domestic law. In domestic law, the captured fighter will certainly be treated as a 
criminal if fighting against the detaining State, and most likely regarded as a criminal if 
he was fighting against another armed group. This is an area where international human 
rights law becomes particularly relevant in filling the gaps to ensure there is sufficient 
legal protection in deprivation of liberty and then in the treatment to be accorded to the 
detained person.  

CONCLUSION: TOWARDS A GLOBAL UNDERSTANDING 

From the preceding thematic discussions, it is possible to compile an overview of 
pre-codification constraints on the treatment of captured enemy fighters.  

 
Quarter for the 

captured fighter 
Native North Americans: enemy fighters who were captured were taken as evidence of triumph, but 

were usually ritually killed. 
Native Central Americans: enemy fighters who were captured were kept alive, but were later 

sacrificed. 
Ancient Polynesian cultures and Southeast Asian tribes: enemy fighters who were captured were 

kept alive, but were later sacrificed or consumed. 
Babylonian Hammurabi Code: the institutionalisation of slavery confirms the giving of quarter. 
Ancient Greece: if they survived, they were enslaved. 
Manu’s Code: quarter was required to be given, captured enemies should not be killed.  
Sikhism: obligation to provide humane treatment to captives and those who surrender confirms the 

giving of quarter. Cannot attack captured enemies. 
Islam: infidels to be killed, but could give them the opportunity to covert (if they did, they could 

live and be freed). 
European Chivalry of the Middle Ages: duty to grant quarter on the battlefield, in exchange for ransom. 
18th–19th century Japan: a clear rule prohibiting killing of captured enemy fighters. 
US Lieber Code: quarter must be given. 

(To be continued) 
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(Continued) 
Protection of 

surrendered 
enemy fighter 

Manu’s Code: the conqueror should offer amnesty to all who have surrendered to him. 
Hindusim: the Hindu warrior who has surrendered cannot be injured or killed; he becomes a 

prisoner of war, and benefits from the protection of that status. 
Sikhism): obliges humane treatment of those who surrender.  
Fulani (West Africa): the simple fact that the captured enemy fighters are disarmed and in the camp 

of their adversaries confers upon them the esteemed status of stranger and ensures their protection. 
17th century Japan: Military treatise stressed constraints on the treatment: “Every soldier must 

report to the commander about prisoners of war, must not interrogate them privately to secure 
information concerning enemy situations. He shall be guilty of manslaughter if he kills them with 
his own hands. Prisoners of war shall not be executed wantonly regardless of whether they laid 
down arms or fought to the last arrow.” 

US Lieber Code: the person cannot be killed. 
Treatment Maurya Empire (Indian subcontinent), Buddhism: advocated humane treatment of captured 

enemy fighters. 
Fulani (West Africa): Wounded prisoners were turned over to the women to treat and care for. The 

simple fact that these persons are disarmed and in the camp of their adversaries confers upon them 
the esteemed status of stranger and ensures their protection.  

Ancient China (770–221 BC): norms existed already that kept war operations within bounds and 
protected war victims (captured enemy fighters, wounded and sick personnel, and civilians). 
Prohibition of killing and required to be humane to the disabled, wounded and the sick. Sun Tzu 
advised that captured soldiers should be kindly treated and kept. 

Sikhism: humane treatment of war captives; prohibition on attacking captives, unarmed fighters; 
obligation to care for the wounded in the battlefield. 

Islam: “Treat the prisoners of war kindly.” Duty to feed them “for the sake of Allah” with neither 
reward nor thanks being desired. Must not mutilate them (should “never mutilate even a dog”).  

St Paul (Christianity): Show compassion to all, including the enemy. “But if your enemy is hungry, 
feed him, and if he is thirsty, give him a drink; for in so doing you will heap burning coals upon 
his head.” Do not be overcome by evil, but overcome evil with good. 

Catechism of the Catholic Church: Non-combatants, wounded soldiers, and prisoners must be 
respected and treated humanely. Captured enemy fighters must be treated well since the fact of 
capture removes their threat to life and security. If enemy soldiers surrender and become captives, 
they cease being lethal threats to basic rights. They are no longer engaged in harm. Thus it is wrong 
to target them with death, starvation, rape, torture, medical experimentation, and so on. 

European Chivalry of the Middle Ages: Duty to grant quarter on the battlefield in exchange for ransom. 
Dignified treatment of prisoners was an essential part of the medieval code of military conduct. 

17th century Japan: Military treatise stressed the duty to treat captured enemy fighters correctly. 
“Every soldier must report to the commander about prisoners of war, must not interrogate them 
privately to secure information concerning enemy situations. He shall be guilty of manslaughter if 
he kills them with his own hands. Prisoners of war shall not be executed wantonly regardless of 
whether they laid down arms or fought to the last arrow.” 

US Lieber Code: POWs could be imprisoned if necessary for safety, but “they are to be subjected 
to no other intentional suffering or indignity” since “the modern law of war permits no longer the 
use of any violence against prisoners, in order to extort the desired information, or to punish them 
for having given false information.” The captive could not be punished by deprivation of food, 
mutilation, death or any other barbarity. An escaping POW could be shot, but a failed attempt at 
escape could not be published. “Every captured wounded man shall be medically treated 
according to the ability of the medical staff.” 

Cannot attack 
disabled enemy 

Sub-Saharan Africa: “no one would strike a disabled enemy.”  
Senegal/West Africa: young fighters were taught never to attack an enemy on the ground; to be 

spared was after all, in that culture, the ultimate humiliation.  
Sikhism: Sikh warriors should “never attack such soldiers as are not carrying arms, have been 

captured or are on their heels in the battlefield” and “shall attend to the wounded in the 
battlefield.” 

US Lieber Code: cannot attack the wounded or disabled; “Every captured wounded man shall be 
medically treated according to the ability of the medical staff.” 

(To be continued) 
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(Continued) 
Enslavement Babylonian Hammurabi Code: institutionalised enslavement of captives. 

Greece: war was one of the main sources of slaves. Fighters who survived the brutal warfare would 
be enslaved. 

Rome: permitted the enslavement of persons taken in what it considered just war, slavery being 
considered part of the ius gentium. 

Sub-Saharan Africa: Sahelian ethnic groups enslaved their captives. 
Ancient China: war captives could be enslaved. 
16th century Southeast Asia: one of the chief aims of warfare became the capture of prisoners to 

supplement the local workforce; war captives were seen as owing their lives for having been spared 
death on the battlefield; they were the lowest form of bondsman, and rulers would often use them to 
build forts and palaces. 

Hindusim: captured enemy fighters should not be enslaved. 
Islam: the captive could be made to work, but must always treated humanely: “The captive is your 

brother. It is by the grace of Allah that he is in your hands and working for you: Since he is at your 
mercy, ensure that he is fed and clothed as well as you are. Do not demand from him work beyond 
his strength. Help him instead to accomplish his tasks.” 

Ancient China: war captives could be enslaved. 
Grotius: enslavement of non-Christian captives of war is permissible, enslavement of Christians is 

not. 
Ransom Babylonian Hammurabi Code: ransom was practised. 

Ancient Greece: ransoms widely used. Athenians and Spartans entered into an agreement to ransom 
their prisoners for a mina each. 

Ancient China (770–221 BC): existence of a custom of exchanging prisoners of war and paying 
ransom for them. 

West Africa: ransom of captives was practised among ethnic groups. 
Native North Americans: after the arrival of European settlers, captives came to provide a source of 

revenue through ransom. 
Islam: “Ransom the war prisoners.” “When you have laid them low, bind your captives firmly. Then 

grant them their freedom or take a ransom from them, until War shall lay down her burdens.” 
European Chivalry of the Middle Ages: duties to grant quarter on the battlefield in exchange for 

ransom. 
Exchange and 

parole 
Ancient China (770–221 BC): existence of a custom of exchanging captives and paying ransom for 

them. 
Enlightenment Europe: from the beginning of the 17th century exchanging prisoners with the 

opponent slowly became a common practice that considerably enhanced the captives' chances of 
survival; prisoner exchange through bilaterally negotiated cartels continued throughout the 17th 
and 18th centuries. 

US Lieber Code: exchange and parole acceptable. 
Release at the end 

of hostilities 
Ancient China (770–221 BC): captured enemy fighters should be released after the cessation of 

war or on conclusion of peace.  
Hindusim (Indian Subcontinent, parts of Southeast Asia): captives should be released at the 

cessation of hostilities 
Islam: “when you have laid them low, bind your captives firmly. Then grant them their freedom or 

take a ransom from them, until War shall lay down her burdens.” The Prophet ordered captured 
enemy fighters to be freed with and without ransom on several occasions. 

Japan in the Middle Ages: “In the Middle Ages, prisoners of war were generally soon released and 
allowed to settle in appropriate localities: their expenses were paid by the State; calling them 
prisoners was prohibited and the use of name or rank was encouraged.” 

Respect for the 
dead 

Ancient China (770–221 BC): duty to behave with humanity towards the dead. 
Burkina Faso: ethnic groups in the area required respect for the enemy dead and decent burial.  
African tribal practice generally: African fighting was conducted pursuant to a “genuine code of 

conduct,” which included the prohibition against desecrating the bodies of dead warriors. 
Sikhism: required humane treatment of the slain, Sikh warriors should perform last rites of enemy’s 

dead soldiers as per their religious beliefs. 

 
This table, and the preceding presentation, confirm the fallacy of claims cited in Part I, 

and others such as that “during the period of early history, through the Biblical days, the 
Egyptian, Greek, and Roman empires, and the Crusades, and well into the Middle Ages, 
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there was no protection for individuals taken prisoner in conflict.”308  It has been 
demonstrated how there have been plentiful controls on the treatment of captured enemy 
fighters across time and space. The sources of those controls have been societal, cultural, 
religious, personal and rules of a normative nature.  

With the obvious caveats, some common features can be identified. The first is that 
there has been special regard and treatment for the captured enemy fighter. That would be 
logical; after all, he poses a concrete threat in battle and remains a potential threat 
afterwards. He has understandably often been treated in a different way from other 
captives of war, such as non-combatants. So special have been, that some societies have 
kept them alive eventually to use them in ritual sacrifice or be ritually consumed. It is 
undeniable that the enemy fighter has often been killed during captivity. 

It will be noted that the table shows the greatest density in this area of treatment of the 
captive. The controls over how the captive is treated may not have been for altruistic 
reasons, for the captive has often had a commercial or political value. Not just could his 
mutilation and killing be turned into a spectacle, but he could also be enslaved (for life or 
for a period of time until released, incorporated into society or sold on like a chattel). The 
overview table also shows density in the practice of enslavement and ransom of captured 
fighters. It was, for hundreds of years in human history around the world, perfectly 
acceptable and normal to enslave captured enemy fighters. Of course, it would be the 
captive who had political or commercial worth was most likely be kept alive to be held as 
a hostage or for ransom. Some see this as a shift towards more humane behaviour, others 
condemn it for its commodification of the human person. Yet, is it more compassionate to 
take the life of the vanquished, or to let him live as a slave or a hostage for ransom? 

Another feature has been variation in understandings about the way to treat a captured 
enemy fighter. Take for example the notion of the warrior ethic that was so problematic in 
relation to Japan in World War II. Is capture something to ashamed of, and does the fact 
of captivity warrant punitive treatment on top of the obvious humiliation that comes with 
falling into the hands of the enemy? Japan is not the only culture to have had such a view.  

The overview table, and the study that preceded it, clearly reveal that there have been 
moral and ethical concerns leading to constraints on behaviour. However, we cannot 
pretend that this justifies us in rushing to label these as normative let alone legal 
obligations, nor to concluding that mankind progressed together on an upward linear path 
towards humanity. It seems more logical and truthful to view the acceptance of modern 
treaty-based IHL as having been facilitated by the fact that the 19th and 20th century 
codification movement was able to tap into ancient and deep-seated concepts in societies, 
cultures and religions around the world. One can draw the analogy of water sprinkled 

                                                        
308 See Levie, Enforcing the Third Geneva Convention on the Humanitarian Treatment of Prisoners of 

War, fn. 290. 
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over fertile soil, vegetation will grow because the right conditions are present.  
This study has also revealed how existing constraints were often put aside, and 

captives were not treated the way that they should have been. Rule-breaking was common, 
although there is little evidence that the flouter paid the consequences. We cannot get 
away from the fact that even if we now have a global normative regime in the form of 
modern IHL, abuse of captured enemy fighters, whether POW or not, continues to this 
very day. 

Expanding on the variation in the controls on what can and cannot be done to a 
captured enemy fighter, the reader will note that the concepts of compassion and humane 
treatment have not been used in the analysis thus far. In the present writer’s view, controls 
on behaviour do not equate with humanitarian concerns, and neither equate with a 
normative regime that requires humane treatment. Our six-theme framework for analysis 
of the treatment of the captured enemy fighter has not revealed that prior to the 
Europe-led codification exercise, there was a common global understanding about an 
obligation to provide humane treatment, let alone the meaning of this. If we are honest, 
the meaning of humane treatment continues to be contested to the present, especially over 
the parameters of what can be done in the name of the public good. We have seen that 
there were constraints on human behaviour according to the value systems that were 
applicable in particular societies. If they were not actually demanding humane treatment 
in the modern, humanitarian sense of the word, there were some discernible strands of 
compassion running through these constraints.  

The materials examined in this study make it clear that some of the ideas that are 
credited to the supposedly progressive “West” in the 19th century existed hundreds of 
years earlier in older societies. Tracing and documenting the spread of ideas is not a 
project for a lawyer. Yet, it is common knowledge that religions and ideas have spread 
through trade, travel, conquest and education. They have been disseminated intentionally 
and unintentionally, through different actors. After all, DNA studies tell us how intense 
the physical interaction between cultures and civilisations has been over time. We do 
know, using a modern example, that national liberation struggles from the developing 
world influenced our present law in Additional Protocol I which accords POW-equivalent 
treatment to the colonial freedom fighter. Thus, it does not seem far-fetched to speculate 
that IHL’s rules on POW protections could have been influenced by older societies far 
away from Western Europe and North America. As seen in Part III of this paper, some 
speculate that Islamic practices were actually absorbed by the Crusaders.309 However, 
nothing seen so far indicates anything as extraordinary as a “conversation between 
civilizations” or the “process of conversation between civilizations, the process of 
deliberate non-violent adjustment, dialogue and negotiation between competing sources 

                                                        
309 See Boisard, On the Probable Influence of Islam on Western Public and International Law, fn. 161. 
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of norms governing violent conflict…predicated on equal participation,” as has been 
argued by Cockayne.310 As for custom, it would be rash to conclude that there have, prior 
to the middle of the 19th century, been anything but regionalised martial traditions, and 
religious and cultural norms regulating how captured enemy fighters were treated.  

One of the many perplexing questions that remain is this. If there is indeed a common 
thread of concern for the captured enemy fighter reflected in these controls, what can 
explain the differences in his treatment? Why does the meaning of humanity seem to vary 
so much, across time and space? Adachi has observed that the mode and intensity of the 
expression of humanity differs considerably “because the mental traits of people tend to 
acquire a special colouring through the natural and human influences of geography, 
topography, geology, climate, fauna and flora of their lands.”311 That seems quite obvious, 
and yet incomplete for failing to consider factors such as social control and utilitarianism 
(the greater good). Other scholars have attempted an economic analysis whereby 
individual action is determined by the costs and benefits that are expected. Thus, Frey and 
Buhofer argue, a notion that the victor has full rights, including property rights, over the 
person in his custody determines the way that the captive is treated.312 Drawing from 
examples that are primarily European, they assert that “defeated adversaries who were of 
value (as determined by demand for and supply of prisoners) tended to be spared, while 
prisoners of little or no value risked death.”313 Furthermore, they claim that evolutions in 
the nature and extent of those proprietary rights can explain differential treatment. In fact, 
they argue, things have become much worse for the captured enemy fighter in modern 
times:  

A drastic worsening of the conditions of all soldiers (and civilians) resulted when the 
state took control of property rights over prisoners in the wake of the French Revolution. 
This transfer of rights was possible and efficient because of new weapon developments 
(long-range firearms) and conscription. While the goal of forcing the soldiers effectively to 
apply the new military technologies was reached, it proved to be self- defeating. Wars 
became so brutal that in the long run problems arose in inducing men to participate 
actively in wars. The war leaders of the various nations found it in their own interest to 
give up part of the property rights over prisoners by agreeing to the establishment of 
international humanitarian rules (Geneva Conventions) and organizations (the Red Cross). 
Because of free riding incentives, these arrangements have proved to be only partially 
successful. These developments indicate that it is very difficult to substitute moral 
(humanitarian) principles and rules for material incentives.314 

                                                        
310 See Cockayne, Islam and International Humanitarian Law: From a Clash to a Conversation between 

Civilizations, fn. 16 at 623. 
311 See Adachi, The Asian Concept, fn. 5 at 14. 
312 See Frey & Buhofer, Prisoners and Property Rights, fn. 155. 
313 Id. at 43. 
314 Id. 
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It is certainly an interesting argument. However the Frey and Buhofer paper offers 
insufficient evidentiary basis for the conclusion that the fate of the captured enemy fighter 
has in fact deteriorated since the practices of enslavement and ransom fell to be outlawed. 
It also fails to consider the raft of other considerations that will or will not stay the hand 
of vengeance, for example, the inner moral compass of the individual, the way that a 
fighter’s social status can be determined by both body and head count, and the influence 
of loyalty to the sovereign which would affect how the individual fighter would treat the 
captives for which his master (State) is responsible in law. 

Flux has been a constant in the actual treatment of captured enemy fighters, and a 
pattern of normative progress at a global level only started to become discernible towards 
the end of the 19th century. Looking back, we can see that the last shift in the 
international regime for captured enemy fighters was in 1977, when several provisions of 
Additional Protocol I updated GCIII on POWs. This was thanks, above all, to the 
influence of newly independent States who had broken free of the bounds of Old World 
nations. That 1949 convention was in itself a major upgrade of the 1929 agreement 
(Convention relative to the Treatment of Prisoners of War). This was then an upgrade of 
the Hague Regulations, Chapter II and III of which dealt with POWs including those who 
were sick and wounded. The 1907 Hague Regulations were themselves an upgrade of the 
1899 Hague Convention with Respect to the Laws and Customs of War on Land and its 
Annex on the Laws and Customs of War on Land, and also the very first Geneva 
Convention of 1864. It is clear that all of the international normative shifts from 1864 
were towards greater protection. The historical record therefore permits us to predict that 
we could be on the cusp of a shift towards a more enhanced legal regime (the present 
author is completing research arguing that State practice is demonstrating a move towards 
an enhanced body of law).  

A final consideration is this. Equipped with the alternative perspective developed in 
this paper, how should those of us who teach IHL approach our audiences? What 
difference does any of this make? The following are suggested as starting points for a 
pedagogically rich discussion on a global understanding about the roots of the protection 
of the captured enemy fighter. The central point is that the mainstream account is 
demonstrably flawed and must be rejected. Across time and space, the treatment of the 
captured enemy fighter has involved constraints on behaviour (this does not mean that 
they were complied with). Modern IHL in the form of treaties was initially a European 
project, consciously drawing on developing European ideals. But, these laws came to be 
embraced globally because they resonated with ancient and deep-seated values and 
practices. The new global approach reveals: 

• Our present law bears the imprint of human history, not just European history. 
• The enemy fighter has long been accorded distinctive treatment when captured, 

and this has been subject to controls.  
• These controls have not always involved generous treatment. 
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• Within these controls there have been discernible strands of concern for the 
welfare of the captive. 

• Correct treatment, in line with that concern, has been society and context 
specific. 

• Controls on behaviour have often been deliberately flouted with few 
consequences for deviation. 

• Today, the duty to provide humane treatment to captured enemy fighters is 
accepted universally as a legal obligation, but there remains some malleability in what 
this actually means. The gap needs to be closed with jurisprudence from courts and 
tribunals that adjudicate war crimes trials. 

• Tapping into traditional, cultural and religious practices may be an effective way 
to connect intellectually with those who are engaged in armed conflict. Concepts that can 
be shown to be rooted in a particular society rather than imposed externally may persuade 
them to act with restraint in how they treat their captured enemies. 
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