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Abstract  In China, different factors can influence the judicial decision-making process 
of the courts. However, in more than 30 years’ development, the courts appear to rely on 
the rhetoric of judicial independence and the Communist Party of China’s endorsement 
of the importance of law to assert their own interests and institutional identity, and have 
employed various mechanisms to actively push the development of judicial 
independence in China. 
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INTRODUCTION 

In China, different factors influence the decision-making process of the courts. The 
court system is under the leadership of the Communist Party of China (hereinafter “CPC”) 
and on the payroll of local governments. As the stakeholders in cases, litigants also try 
different ways to influence the outcome of adjudication. Furthermore, with the 
commercialization of traditional media and the development of the internet, the courts’ 
judicial process also receives more pressure from the media and netizens. However, this 
article argues that, as a result of the CPC’s promotion of the “rule of law” in China and 
judicial reform for more than 30 years, the courts no longer just passively carry out the 
directives of the CPC. On the contrary, courts appear to rely on the rhetoric of judicial 
independence and the CPC’s endorsement of the importance of law to assert their own 
interests and institutional identity that distinguish them from other State actors, and can 
resist some forms of external pressure. 

This article begin with the examination of the extensive judicial interpretation power of 
the Supreme People’s Court (hereinafter “SPC”) and its lengthy pursuit of the “guiding 
cases system” (anli zhidao zhidu) which contributes to the technical complexity of China’s 
judiciary. This article then argues that China’s judiciary has developed into a tighter 
institutional unit with a distinct judicial identity and specialized functions. The 
development of an autonomous judicial system was then explored. Through the 
examination of the SPC’s efforts to enhance judicial professionalism, this article argues 
that practical independence of the judiciary has almost been fostered by the fact that the 
judicial system has become more professional. This article then reveals that in the real 
practice of judicial power, most of the courts have gained control over the selection and 
appointment of judges and leaders of courts; at the same time, long criticized enforcement 
problems are being resolved. This progress has been facilitated with the development of 
information technology (hereinafter “IT”) and strategically enhanced judicial autonomy 
through judicial innovation from lower courts. The impressive achievement of reforming 
case filing system from a case review system (li’an shencha zhi) into a case registration 
system (li’an dengji zhi) demonstrates that China’s judicial system has developed into a 
tighter institutional unit with extensive competence and a consolidated adjudicative 
function that works on the basis of formal legal mechanisms. 

In this article, Part I examines the development of functional specialization of the 
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judiciary. Part II looks at the development of judicial competence and autonomy. 
Furthermore, there is a short conclusion with some major findings. 

I. FUNCTIONAL SPECIALIZATION OF THE JUDICIARY 

In China, the court system consists of the SPC, higher people’s courts, intermediate 
people’s courts, and basic people’s courts.1 There are also courts with special subject 
matter jurisdiction: maritime, railroad, military, traffic, and forestry.2 In 2016, three 
circuit courts were also established.3 Among the court system, as the “highest judicial 
organs of the State” (guojia zuigao shenpan jiguan),4 the SPC plays an important role in 
fighting for judicial independence and authority of the court system. In SPC the then 
President XIAO Yang’s words, “SPC is often at the front line of judicial reform, pushing 
ahead reforms that are possible at present with various components of the judiciary.”5 

According to the 2004 Constitution and the Organ Law of the People’s Courts, the 
SPC has responsibilities in three areas:6 trying cases with the greatest influence in China; 
supervising the work of local courts and special courts at every level; and giving judicial 
explanations of specific utilization of laws in the judicial process that must be carried out 
nationwide. In practice, the SPC also acts as chief administrator of the court system.7 

It must be stated clearly that the Constitution defines the SPC as “the highest judicial 
organ of the State”8 rather than “the highest court of the State.” As Susan Finder argued, 
this definition implies that the SPC is not different from other organs in China such as the 
Ministry of Education, but has the special mission of administering justice.9 Originally 
                                                        

1 中华人民共和国人民法院组织法 (2006 修正) (Organic Law of the People’s Courts of the People’s 
Republic of China (2006 Amendment)), issued by Standing Committee of the National People’s Congress on 
Oct. 31, 2006, art. 2, sec. 1. 

2 Id.  
3 最高人民法院关于修改最高人民法院关于巡回法庭审理案件若干问题的规定的决定 (Decisions of the SPC 

on the Amendment of Provisions of the SPC on Issues Concerning Case Trial by the Circuit Court), issued by 
the SPC on Dec. 27, 2016, effective on Dec. 28, 2016.   

4 中华人民共和国宪法 (2004 修正) (Constitution of the People’s Republic of China (2004 Amendment)), 
issued by the National People’s Congress, art. 127. 

5 XIAO Yang, 法官没有私利 开创司法为民新境界 (Judges Having No Personal Gains; Creating a New 
Era of Justice for the People), Oct. 15, 2003, available at http://www.chinanews.com/n/2003-10-15/ 
26/357172.html (last visited Aug. 16, 2016).  

6 In detail, the SPC has three areas of responsibilities: first, trying cases that have the greatest influence in 
China, hearing appeals against the legal decisions of higher courts, and trying the cases the SPC claims are 
within its original jurisdiction; second, supervising the work of local courts and special courts at every level, 
overruling wrong judgments they might have made, and deciding interrogations and reviewing cases tried by 
the lower courts; third, giving judicial explanations of the specific utilization of laws in the judicial process 
that must be carried out nationwide. 

7 Susan Finder, The Supreme People’s Court of the People’s Republic of China, 7 Journal of Chinese Law 
145, 164 (1993). 

8 See fn. 4. 
9 See Finder, fn. 7 at 148. 
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designed as an organ of the State not independent of the CPC, in legal practice the SPC has 
played an increasingly important role in Chinese legal system since 1979, leading China’s 
court system towards greater judicial independence, legal professionalization, expanded 
competence and significant authority. The functional specialization of courts’ work has 
changed the working relationship between CPC organs and the SPC,10 meaning that an 
increasing number of the SPC’s activities do not involve the CPC directly. Especially in 
normal civil cases, in Susan’s argument, “officials of the Central Committee are neither 
interested nor have the background to involve themselves in issues of civil procedure or 
contract law, and the Party has become less involved in the technical legal issues 
regarding criminal and criminal procedure law.”11 As a result, now a considerable part of 
courts’ work is done independently, “without the direct involvement of Party organs.”12 
For example, Party organs are neither involved in most quasi-legislation issued by the 
SPC, nor generally involved in the review of cases considered by courts.13 Of course, the 
overall direction of courts’ work is guided by Party policy.  

It is known that the main function of the court system is case adjudication, however, it 
is less noticed that the SPC also enjoys the great power of judicial interpretation, which is 
essential in China since Chinese laws and regulations are frequently changing, and 
sometimes conflict with each other.14 Judicial interpretations and instructions issued by 
the SPC have the similar force of law in legal practice. 

A. The Supreme Court’s Quasi-Legislation Authority 

1. The SPC’s Extensive Power of Judicial Interpretation. — The nature of code law 
means that judges often face the problem of interpreting law. As Martin argued, it was 
generally believed that a judge in a code-law country would be most absolutely bound by 
established rules if the code was “complete, consistent, specific, produced by a single 
authoritative legislator, and capable of rapid amendment by that legislator” to accurately 
meet changing circumstances. “Unfortunately, no code can fully meet these conditions.”15 

China is a code-law country,16 and generally the Standing Committee of the National 
People’s Congress (hereinafter “NPC”) has power to interpret national laws authorized by 

                                                        
10 Id. 
11 Id. at 152. 
12 Id. 
13 Id. 
14 LIU Nanping, Opinions of the Supreme People’s Court: Judicial Interpretation in China, Sweet & 

Maxwell Asia (Hong Kong), (1997). 
15 Martin M. Shapiro, Courts: A Comparative and Political Analysis, University of Chicago Press 

(Chicago), at 126 (1981). 
16 In Europe, Roman law, especially the Corpus Juris Civilis, became the basis of the legal systems of 

many countries. Roman law was either adopted by legislation (becoming positive law), or through processing 
by jurists. The accepted Roman law is usually then codified and forms part of the central Code. 
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Constitution.17 However, due to the lack of the incentive and long term mechanisms to 
interpret law, in a 1981 Resolution, the Standing Committee delegated its law 
interpretation authority to the State Council and its departments, the Supreme People’s 
Procuratorate (hereinafter “SPP”) and the SPC.18 The interpretations made by SPP and 
SPC are known as “judicial interpretations” (sifa jieshi). Based on the large number of 
judicial interpretations the SPC has made, some scholars even claimed that the SPC’s 
most important function is to interpret law.19 

Since the early 1980’s, the SPC has increasingly exercised its judicial interpretation 
power, mainly because the legislation has lagged greatly behind economic and social 
changes after the legal system was seriously destroyed before 1979. Since the beginning 
of the economic reforms, the lower courts found that they did not have enough laws to 
apply to make their judgment when facing an increased caseload. At that time, nearly all 
areas of law were insufficiently detailed, missing, or outdated. For example, the important 
General Principles of the Civil Law promulgated in 1986 just had 156 articles20 to 
regulate the complicated Chinese civil life. At the same time, litigants in lower courts had 
no patience to wait for the NPC or its Standing Committee to pass relevant legislations 
before filing suits. Consequently, the SPC was forced to issue interpretations to enable the 
lower courts to do their work. 

According to Alec Stone Sweet, when constitutional courts “announce legally binding 
interpretations of statutory provisions, they rewrite or amend legislation, to the extent that 
the court’s interpretation meaningfully differs from that of the government and 
parliament.”21 In addition, when the 1981 Resolution offer the SPC authority to interpret 
law when needed in a trial, it does not specify the required forms or set forth the specific 
procedures for drafting or issuing interpretations. The rough rules of the Resolution offer 
the SPC great discretion to interpret law. As a result, the effect of SPC’s interpretations 
goes beyond the judicial system.22 

According to the latest “Provisions of the Supreme People’s Court on the Work of 
Judicial Interpretation” (hereinafter “Provisions on Judicial Interpretation”),23 the SPC 

                                                        
17 中华人民共和国宪法 (2004 修正) (Constitution of the People’s Republic of China (2004 Amendment)), 

issued by the NPC on Mar. 14, 2004, art. 67. 
18 全国人民代表大会常务委员会关于加强法律解释工作的决议 (Resolution of the Standing Committee of 

the NPC on Strengthening the Work of Legal Interpretation), issued by the Standing Committee of the NPC 
on Jun. 10, 1981. 
     19 See Finder, fn. 7 at 164. 
     20 中华人民共和国民法通则 (2009 修正) (General Principles of the Civil Law of the People’s Republic of 
China (2009 Amendment)), issued by the Standing Committee of the NPC on Aug. 27, 2009. 
   21 Sweet Alec Stone, Governing with Judges: Constitutional Politics in Europe, Oxford University Press 
(Oxford), at 63 (2000). 

22 See Finder, fn. 7 at 165–166. 
23 最高人民法院关于司法解释工作的规定 (Provisions of the SPC on the Work of Judicial Interpretation), 

issued by the SPC on Mar. 9, 2007, effective on Apr. 1, 2007.  
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issues four types of documents to interpret laws: “interpretation” (jieshi), “provision” 
(guiding), “reply” (pifu), and “decision” (jueding). 24  Judicial interpretations on the 
specific application of a certain law in trial work or the trial of the cases with a certain 
category or problem shall be made in the form of “interpretation.” Judicial interpretations 
on the formulation of the norms or opinions which are necessary for trial work on the 
basis of legislation spirit shall be made in the form of “provision.” Judicial interpretations 
on the requests for instructions on the specific application of law in the trial work by 
higher people’s courts or Military Court of the PLA shall be made in the form of “reply.” 
The amendment or abolition of judicial interpretations shall be made in the form of 
“decision.”25 

2. Interpretation and Provision. — “interpretation” and “provision” are general 
statements of normative rules. Before the issuing of “Provisions of the SPC on the Work 
of Judicial Interpretation” in 2007, the SPC also issued “official opinions” to interpret law. 
Among the “interpretations” and “provisions,” some provided an authoritative opinion 
concerning the whole of a new law, and others interpreted a section of existing legislation; 
some were issued because the existing legislation was insufficient or there was no relevant 
legislation yet, and others widened the scope or even supplied new provisions where the 
original legislation was silent, beyond mere “interpretation” of legislative articles.26 In 
“interpretations” and “provisions” it is not uncommon for the SPC to establish new legal 
rules which sometimes contradict NPC legislation. Some are longer and more detailed 
than the original statutes. For example, the “official opinion” interpreting the 1986 
General Principles of the Civil Law included 200 articles, in comparison to 156 in the 
statute itself.27 

“Interpretation” and “provision” illustrate one of the distinctive ways in which the 
SPC makes judicial interpretations without the involvement of Party officials. In China’s 
legal practice, both judges and legal professionals rely extensively on “interpretation” and 
“provision.” The SPC has issued “official opinions,” “interpretation” and “provision” 
interpreting virtually all important laws. Judges use them to provide relevant legal rules in 
making their judgments. It naturally makes other legal professionals and litigants rely 
extensively on judicial interpretations when making arguments in court.28 

3. Official Replies and Letters. — Apart from the “interpretations” and “provisions,” 
the SPC also issues interpretive documents in the form of an official “reply” or “letter” 
that responds to a high court’s request for advice on a specific legal question.29 The broad 
                                                        

24 Id. 
25 Id. 
26 See Finder, fn. 7 at 168.  
27 关于贯彻执行中华人民共和国民法通则若干问题的意见 (试行) (Opinions on Several Issues concerning 

the Implementation of the General Principles of the Civil Law of the People’s Republic of China (For Trial 
Implementation)), issued by the SPC on Apr. 2, 1988. 

28 See Finder, fn. 7 at 171. 
29 Id.  
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sphere of disputes means that there are many circumstances in which the lower courts may 
find they do not know how to decide cases correctly.30 

The SPC issues different forms of instructions in response to different type of request 
from lower courts. To the “request for instruction” (qingshi) from the lower courts 
regarding a specific legal question, an “official reply” (pifu) would be issued to answer the 
theoretical questions, which is binding on the requesting lower courts. The subordinate 
organ is obliged to act.31 To the lower court’s letter containing a request for advice 
concerning disputes over facts, the SPC uses advisory “letters” (han, fuhan or dafu) to 
respond, which is not binding on the requesting lower courts. The requesting court is not 
obligated to obey the advice in a “letter.”32 Nevertheless, in the real practice of lower 
courts, the judges who participated in interviews commented that they still regarded the 
“letter” as binding when making their judgments.  

In substance, judicial interpretations have the character of “quasi-legislation,” 
combining interpretation of law with legislation.33 This kind of expansive power as law 
makers beyond the adjudication function has been criticized by both Chinese and foreign 
scholars.34 However, most legal professionals in China consider it necessary since laws 
passed by the NPC and its Standing Committee are inadequate and lag far behind the 
needs of courts. Now the “SPC-made law” is expanding in scope as well as quantity and 
has been accepted naturally by lower courts, litigants and lawyers. Unless the Chinese 
legislative branch is able to supply detailed legal rules in a timely fashion, the issuance of 
judicial interpretation is likely to remain an important function of the SPC. 

B. Guiding Cases System 

Although the SPC has already held considerable authority to interpret law to make 
“court-made law,” it continues expanding its own judicial interpretation powers. In order to 

                                                        
30 Now according to the 2007 Provision of Judicial Interpretation, only the high courts can submit 

“qingshi” to SPC to request to judicial interpretations. The local and intermediate courts have to submit 
“qingshi” layers till to the high courts to review whether or not request to the SPC. See Provisions of the SPC 
on the Work of Judicial Interpretation, fn. 23, arts. 6, 10. 

31 国家行政机关公文处理办法 (Methods for Handling Official Documents of State Administrative Organs), 
issued by the State Council on Jan. 1, 2001, art. 32.  

32 Since the “official replies” are binding on the requesting lower courts, in the late 1980’s, many scholars 
criticized the SPC for violating the principle of independent adjudication using “official reply” to factual 
issues. Echoed these criticizes, since 1989, the Court has reformed its practices by issuing advisory “letters” 
(han, fuhan or dafu) when lower courts solicit the Court’s views in actual disputes, because those documents 
do not bind the court which is deciding the case. See, e.g. ZHAO Zhenjiang ed. 中国法制四十年 (1949–1989) 
(Forty Years of China’s Legal System from 1949 to 1989), Peking University Press (Beijing), (1990). 

33 See Finder, fn. 7 at 169. 
34 Perry Keller, Legislation in the People’s Republic of China, 23 University of British Columbia Law 

Review 653, 654 (1988); KONG Xiaohong, Legal Interpretation in China, 6 Connecticut Journal of 
International Law 491, 501 (1990); WANG Yusheng, 关于我国法律解释的若干问题 (Concerning Some 
Questions of the Interpretation of Our Country’s Law), 4 中国法学 (China Legal Science) 49, 53 (1990). 
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ensure its judicial interpretation mechanism is more flexible, in its Second Five-Year 
Reform Outline in 2005, the SPC set out a “guiding cases system” as a formal policy 
objective.35 Under this system, the SPC would select court decisions of different levels of 
courts and publish them as “guiding cases,” which would be explicitly binding over 
similar cases.36 

After more than five years since its initial design, finally on November 26, 2010, the 
SPC issued the “Regulation Concerning the Use of Guiding Cases” (hereinafter “Guiding 
Cases Regulation”)37 to regulate the use of “guiding cases.” According to this Regulation, 
the SPC selects and publishes “guiding cases” (zhidaoxing anli) that “must be taken into 
account by lower courts when deciding similar cases.”38 Some scholars commented that 
while providing the SPC with an interpretative mechanism that operates with greater 
flexibility and efficiency compared to formal judicial interpretation, it nevertheless “draws 
less public attention than formal interpretations or opinions.”39 They argued that the 
establishment of the “guiding cases system” has expanded the SPC’s judicial interpretation 
power to “unprecedented heights.”40 

Compared to the rules in the Provisions on Judicial Interpretation which stipulate that 
delegates of the NPC can directly submit drafts of judicial interpretation to the SPC,41 the 
Guiding Cases Regulation provides the power of selecting and approving “guiding cases” 
completely to the SPC.42 The resources of “guiding cases” are absolutely from the court 
system, and only the adjudication committee of the SPC has power to formally approve 
“guiding cases.”43 Moreover, the procedure for selection of guiding cases is also far more 
flexible compared with the lengthy procedure through which judicial interpretations are 
enacted.44 Any lower court may recommend cases within its jurisdiction to its appellate 
court until it reaches the SPC.45 The SPC, on advice from its adjudication committee, can 

                                                        
35 LI Shichun, 案例指导制度的另一条思路—— 司法能动主义在中国的有限适用 (An Alternative Path for 

the Guiding Cases System — The Limited Applicability of Judicial Activism to China), 6 法学 (Legal 
Science) 59, 62 (2009). 

36 人民法院第二个五年改革纲要 (2004–2008) (The Second Five-Year Reform Outline (2004–2008)), 
issued by the SPC on Oct. 26, 2005, art. 13. 

37 最高人民法院关于案例指导工作的规定 (Provisions of the SPC concerning Work on Guiding Cases), 
issued by the SPC on Nov. 26, 2010. 

38 ZHANG Taisu, The Pragmatic Court: Reinterpreting the Supreme People’s Court of China, 25(1) 
Columbia Journal of Asian Law 1, 45 (2012).  

39 Id. at 48.  
40 Id. at 44.  
41 See fn. 23 art. 10.  
42 See fn. 37 art. 1.  
43 Id. art. 6. 
44 Id. arts. 3, 4, 5, 6. 
45 Id. art. 4.   
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empower any case that it has adjudicated as “guiding case.”46 However, outside the court 
system, there are no State agencies that can recommend a case to the SPC as “guiding case”; 
they must turn to the court that made the relevant judgments. In fact, as Björn Ahl 
commented, this Regulation deliberately denied other actors in power of selection and 
decision of “guiding cases,” aiming at taking external pressure off the SPC. As a result, 
“the authority of the SPC and the judicial system as a whole” is strengthened,47 while the 
legislature and other actors of the State “have less formal control over the adoption of 
guiding cases than over the enactment of judicial interpretations.” 48  Through this 
mechanism, the SPC can promote the development of law in accordance with its 
institutional interests and long-term. The flexibility in case selection provides the SPC with 
a formal instrument to react promptly to legal development, which helps to solve 
complicated legal problems. 

In order to further enhance the overall authority of the court system, the SPC also 
provides this power to the lower courts of China. In 2010, the SPC issued Several 
Opinions on the Regulation of the Trial Work Relations between the People’s Courts at 
Different Levels, authorizing higher people’s courts to publish “reference cases” 
(cankaoxing anli) for lower courts within their jurisdiction.49 This power was also 
confirmed in the 2011 SPC Notice on the Release of the First Set of Guiding Cases.50 This 
power delegation demonstrates the SPC’s decision to improve the consistency of 
adjudication within the country through establishing a system between national “guiding 
cases” and local “reference cases.”51 

In more than five years since its initial design of the “guiding cases system” to the final 
adoption, it was reported that the SPC was forced to overcome a certain amount of 
resistance, especially from the members of the NPC.52 As ZHANG argued, the SPC’s 
lengthy pursuit of the “guiding cases system” reveals its inherent need to reinforce and 
expand its institutional competence and institution identity to other actors of the country.53 
It also demonstrates the SPC’s attempt to consolidate the judiciary’s adjudicative function 

                                                        
46 Id.  
47 Björn Ahl, Retaining Judicial Professionalism: The New Guiding Cases Mechanism of the Supreme 

People’s Court, 217 The China Quarterly 121, 136 (2014). 
48 Id. 
49 关于规范上下级人民法院审判业务关系的若干意见 (Several Opinions on the Regulation of the Trial 

Work Relations between the People’s Courts at Different Levels), issued by the SPC on Dec. 28, 2010, art. 9.  
50 最高人民法院关于发布第一批指导性案例的通知 (Notice of the SPC on the Release of the First Set of 

Guiding Cases), issued on Dec. 20, 2011. 
51 See Ahl, fn. 47 at 127. 
52 It is said that the NPC is afraid that the power of the SPC to select and publish guiding cases would 

interfere with the law-making power of the legislature. See WANG Quanbao, 最高法通过案例指导规范裁量权

避免同案不同判 (Standardizing Discretion and Avoiding Different Decisions of Similar Cases through the 
Case Guiding System of the SPC), 中国新闻周刊 (China News Weekly), Dec. 31, 2011.  

53 See ZHANG, fn. 38 at 46. 
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that “works on the basis of formal legal mechanisms.”54 With the competence of “judicial 
interpretation” and “guiding cases system,” the SPC strengthens its power to control lower 
courts, thus improving its status at the national level and binding the judiciary into a 
tighter institutional unit.55 At the same time, the strengthened SPC’s controlling power 
over lower courts enables the decrease of external influence on judicial bodies, which in 
turn will enhance judicial professionalism. 56  According to the experiences of the 
development of judicial independence in Japan and Korea, binding the judicial system as a 
unified national bureaucracy is always the basic step toward an independent judicial system. 
Thus some scholars such as Ahl hold great expectations for the “guiding cases system,” 
arguing that it “may facilitate a similar development in China.”57 

C. The Technical Complexity of Judiciary Helps the Development of Functional 
Specialization 

References from the history of judicial development in England may shed light on the 
importance of judicial specialization in fostering judicial independence. Based on 
Martin’s research, one of the central building blocks of conventional notions of English 
judicial independence is the functional specialization of the courts. And the growth of 
functional specialization in judging is the partial result of a growth in English common 
law which is “highly complex and riddled with strange words and formulas” that “only the 
law men could understand.”58 Consequently, the complicated nature of English law helps 
the emerging of independent judicial professionals whose primary task is to handle 
litigation.59 

From the late 1980’s and up until recent years, Chinese legal reform has largely 
centered on efforts to enact new legislation in various areas of substantive law. By the end 
of August 2011, Chinese legislature had enacted 240 effective laws including the current 
Constitution, 706 administrative regulations, and over 8,600 local regulations.60 As a 
result, all legal branches (bumen fa) have been set up, covering all aspects of social 
relations; basic and major laws of each branch have been made; related administrative 
and local regulations are fairly complete; and the whole legal system is scientific and 
consistent. A socialist system of laws with Chinese characteristics (you zhongguo tese de 
shehui zhuyi falü tixi) has been solidly put into place.61  

                                                        
54 See Ahl, fn. 47 at 121. 
55 See fn. 36 arts. 13, 14.  
56 See Ahl, fn. 47 at 137. 
57 Id. 
58 See Shapiro, fn. 15 at 93.  
59 Id. at 94. 
60 See The Socialist System of Law with Chinese Characteristic, available at http://www.scio.gov.cn/ztk/ 

dtzt/65/12/Document/1060811/1060811_1.htm (last visited Jul. 21, 2016). 
61 Id. 
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It is hard to find the exact number of interpretations issued by the SPC since the 
founding of the People’s Republic of China. In 2011, in accordance with the arrangements 
and requirements of the Standing Committee of the NPC, the SPC started to sort out the 
judicial interpretations issued since 1949. Given the number of judicial interpretations, the 
work lasted two years, and a total of 3,351 judicial interpretations and guidance documents 
were reviewed.62 During this work, the SPC identified 1,600 judicial interpretations, and 
1,751 instruction judicial documents. Among the 1,600 judicial interpretations, 715 were 
cancelled, 132 were revised, and 753 were still in effect.63 

The introduction of the “guiding case system” made China’s law more complex. Since 
“guiding cases are drafted in technical legal language with complex structures and 
substantial contents,”64 they are different from policy directives or statutory rules. The 
professional complexity of the guiding cases means that only legally trained professionals 
can understand and apply them properly. Thus the “guiding cases system” is designed as a 
mean of “communication between legal professionals, which largely excludes 
non-lawyers.”65 

D. Reform of the Case Filing System to Case Registration System 

Although the SPC has an extensive power of law interpretation to expand its authority, 
the unique adjudication power is the main institutional function that distinguishes it from 
other State organs. In China, disputes can be directed and resolved in different channels; 
nevertheless, only the courts are delegated by CPC to adjudicate with binding judgments. 
Using a pragmatic theory to analyse the SPC’s policy, ZHANG argued that since the 
socio-political standing of SPC leaders is directly related to the status of the judiciary, it is 
rational to assume they have strong personal incentives to promote the socio-political 
significance of adjudication, and protect and enhance its institutional political standing, 
social reputation, and financial health relative to other State and CPC organs.66 Among all 
the ways to promote the significance of adjudication, bringing more cases into the 
jurisdiction of courts is perhaps the most important one.   

It is true in China that the “courts are handling more cases than at any time in the 
past,” 67  and some media reports even claim that China is facing a “litigation 
                                                        

62 LIU Ziyang, 最高法发布建国以来最全最新司法解释汇编, 集中清理旨在提升司法解释质量 (The SPC 
Issued the Latest and Most Complete Compilation of Judicial Interpretations since the Founding of the 
People’s Republic of China, the Centralized Cleanup Aiming at Improving the Quality of Judicial 
Interpretations ), 法制日报 (Legal Daily), Apr. 8, 2015. 

63 AN Keming & CHEN Siyi, 最高院最全最新司法解释汇编出版 (The Latest and Most Complete 
Compilation of the SPC’s Judicial Interpretations Has Been Published), 人民法院报 (People’s Court Daily), 
Apr. 9, 2015. 

64 See Ahl, fn. 47 at 132–133. 
65 Id. 
66 See ZHANG, fn. 38 at 53–54.   
67 Benjamin Liebman, China’s Courts: Restricted Reform, 191 The China Quarterly 620, 621 (2007).  
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explosion.”68 According to the latest SPC work report of 2016, compared with 2014, the 
number of cases of different types accepted and heard by both the SPC and local courts 
had an extraordinary increase in 2015. The SPC accepted and heard 15,985 cases of 
various types, up 42.6% over 2014, and concluded 14,135 cases, up 43% over 2014. The 
local courts at various levels accepted and heard 19,511,000 cases of various types in 
2015, up 24.7% over 2014, and concluded and enforced 16,714,000 cases, up 21.1% over 
2014. According to the 2016 SPC work report which is specifically listed out, the total 
enforcement amount is also up about 54.5% over 2014, reaching RMB 4 trillion in total.69 
Overall, the total number of cases heard in 2015 is vast when compared with the 8.1 
million cases heard in 2006,70 not to mention that in 1979 the whole national court system 
employed only 58,000 people,71  and concluded 520,000 cases in the same year.72 
However, the most remarkable change in 2015 is the sharp increase in the growth rate of 
cases accepted and heard, which is more than 40% higher than in 2014. Although there is 
an annual increase in the number of cases heard in courts of different levels each year, 
generally the growth rate is moderate. For example, in 2014, there were 11,210 cases 
accepted in the SPC and 15,651,000 cases accepted in local courts, a growth rate is 1.8% 
and 10.1% respectively over 2013.73 And compared to 2012, the growth rates of cases 
accepted in SPC and local courts was 3.2% and 7.4% respectively.74 

Then how to explain the sharp growth rate in 2016 of the number of cases accepted and 
heard in China’s court system? The reason lies in the reform of the case acceptance 
procedure from the case review system (li’an shencha zhi) to the case registration system 
(li’an dengji zhi) implemented by SPC in 2015. Through this reform, China’s court system 
makes a big step toward functional specialization, which means that most disputes are now 
in the jurisdiction of China’s courts.    

                                                        
68 JIANG Yinhua, 司法改革的人权之纬——以“诉讼爆炸”为视角的分析 (Human Rights in the Judicial 
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available at http://lianghui.people.com.cn/2016npc/n1/2016/0313/c403052-28194909.html (last visited Apr. 
12, 2016). 
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available at http://www.gov.cn/2007lh/content_556959.htm (last visited Jul. 21, 2016). 
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Hua, 江华司法文集 (JIANG Hua’s Papers on Judicature), People’s Court Press (Beijing), (1989). 
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290 FRONTIERS OF LAW IN CHINA  [Vol. 12: 278 

As was mentioned before, inside China’s courts, there are four institutional bodies to 
charge different stages of case handling, named the case filing division (li’an ting), trial 
division (shenpan ting), enforcement division (zhixing ting), and supervision division 
(shenjian ting).75 Among them, the particular institutional arrangement of a case filing 
division is regarded as “a unique characteristic of China’s legal experience” which is an 
“anomaly and contradictory in itself.”76 The establishment of the case filing division 
originally aimes at restraining a judge’s power over case selection, filtering out disputes 
from a specific court’s jurisdiction or reserving them for resolution through other 
channels. However, in daily practice of the courts, the case filing procedure turnes out to 
be a mechanism that the judges use to “abuse its discretion,” and sometimes “reject cases 
that should have at least passed this initial threshold.”77 

The main function of the case filing division is to decide whether to accept the 
plaintiffs’ complaints. In order to protect the parties’ lawsuit right, regulations governing 
the scope of its adjudication power and litigation procedures are of critical importance.78 
However, the Civil Procedure Law of China defines the scope in a fairly open-ended 
way.79 Over time the SPC has issued a series of judicial interpretations listing the types of 
cases that are not accepted by courts.80 

As He explained, the courts’ refusal to take certain types of cases can be easily 
attributed to the weak status of the courts in China’s political structure. If the superior 
political powers such as the CPC and the government do not wish the courts to participate 
in some kinds of dispute resolution process, such as the handling of politically sensitive 

                                                        
75 In 1993, the SPC called on lower courts to separate case filing from trial. XIAO Yang, the former 

President of the SPC required every court establish a case filing division before the end of 1998. See ZHANG 
Shenzu, 人民法院立案庭的性质与职能 (The Nature and Function of the Case Filing Division in People’s 
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77 Id. 
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cases, “the courts have little room to disobey.”81 This explanation is true to a certain 
extent. According to the research of the SPC’s Reform Research Group for the case filing 
system, there are some external factors that stipulate the court to reject certain types of 
cases, partly echoing HE’s argument. For example, under the pressure of local 
protectionism, the courts are unwilling to accept cases relating to local economic 
development.82 Moreover, some local CPC committees, governments and courts also 
jointly issue internal documents to list certain types of cases that are not accepted in the 
courts, which is particularly prominent in administrative litigation.83 Second, some legal 
issues are politicized and further banned from the judicial process because of concerns 
over social stability.84 For instance, courts are particularly reluctant to accept class action 
cases. With the social changes of recent decades, some problems are inevitable products of 
the transitional economy. The complication of these problems means that even the 
government cannot resolve them in a short time.85 Limited by current status of the court 
system in China’s political regime, even though some judges attempt to resolve them, the 
courts’ decisions are ineffective at most of the time; and if judges fail to handle such issues 
with delicacy, it may result in social friction. As a result, it seems better to leave these 
systematic disputes to the government.86 This situation is confirmed by head of one case 
filing division in an intermediate people’s court in Beijing. In the author’s interview, she 
commented that these cases were really out of the courts’ ability to address. In 
consideration of protecting national security and maintaining social and political stability, 
courts also refused to accept cases with political agendas.87 

However, with the strengthening of the courts’ authority and the improvement of 
public law awareness, the CPC and governments have begun to urge the courts to solve 
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Chinese Courts, 3 International Journal of Law 203, 204 (2003). 
82 Cases are such as disputes arising from local key construction projects, local government’s attracting 
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visited Jul. 15, 2016). 

85 Cases are such as the demobilized army men claiming to treatments, the workers laid-off from 
state-owned enterprises claiming the settlement, non-state employed teachers, AIDS patients and other groups 
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86 See LIU & LIU, fn. 76 at 310. For example, in 2001, the SPC issued a judicial interpretation 
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This court claimed that adjudication of these cases might result in social friction and practical difficulties in 
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these “major and complex” disputes to release their pressure and maintain social stability. 
The author’s field work results estimate that now many local Party and government 
officials are inclined to channel such disputes into courts. For example, even in the 
grass-root areas, when villagers go to the police bureau to resolve their disputes, the 
policemen usually recommend them to get a binding judgment from court to ascertain 
who is right and who is wrong.88 Therefore, as HE argued, for most of these cases, it was 
the courts that “have persistently resisted the pressure from the superior powers and 
refused to take the disputes.”89 

HE’s argument is confirmed by head of the case filing division in a Beijing 
intermediate people’s court. Participating in the author’s interviews, she commented that 
apart from some cases such as house demolition disputes that local governments did not 
like the courts to accept, most of the cases that were refused by courts were due to the 
courts’ concern for their own institutional interests.90 On the one hand, in order to keep a 
good reputation as a neutral and fair avenue for dispute resolution, courts preferred to 
avoid accepting controversial cases that tended to put pressure upon judges and impede 
fair adjudication.91 If they accepted all the cases that comply with the stated requirements 
but could not offer their judgments efficiently and strictly according to the law, the public’s 
confidence in courts would be damaged.92 Accordingly, some courts chose to accept cases 
based on the following principle: “a decision rendered for every case accepted (li de jin, 
pan de chu),”93 which implies that if it was not easy to render an acceptable decisions for 
both parties, the court would refuse to accept.94 On the other hand, some cases were 
refused because judges wanted to control the caseload. The result was that “the case filing 
division functions as a gatekeeper that keeps an array of eligible cases out of judicial 
system so that the court docket remains manageable and judicial resources are directed to 
where they are needed the most.”95 

The problems of the case filing procedure have long been criticized as damaging the 
party’s right to trial. During the amendment of the Civil Procedure Law in 2007, the case 
filing procedure was exposed to a heated debate.96 Quite a few scholars recommended 
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91 SONG Wangxing, 论民事诉讼立案审查制度 (On Case Filing System in Civil Proceedings), 2 西南政法

大学学报 (Journal of SWUPL) 83, 86 (2008).  
92 Id. at 88. 
93 See LIU & LIU, fn. 76 at 318.  
94 Id 
95 Id. at 330. 
96 民事诉讼法修正案草案: 4 大争议焦点 观点碰撞激烈 (Draft Amendment of Civil Procedural Law: 4 

Issues under Heated Debate), Aug. 16, 2007, available at http://news.sina.com.cn/o/2007-08-16/ 
085012394792s.shtml (last visited Jul. 21, 2016).  



2017]   THE COURTS’ ACTIVE ROLE IN THE STRIVING FOR JUDICIAL INDEPENDENCE IN CHINA   293 

establishing a new registration system to replace the filing system.97 In such a new 
registration system, scholars suggested that the court should merely check if a complaint 
compiled with the technical format of the legal requirement, rather than examining the 
substantive requirement of a claim at the case filing stage. However, even though the 
scholars’ suggestion drew nationwide attentions, the recommendation was not accepted in 
the amendment of Civil Procedure Law in 2007 in the end, which implies that the court 
system was still not ready to open the door for all the disputes to enter the court.  

The breakthrough happened in 2015. After more than 30 years of legal and judicial 
reform, in the Fourth Plenary Session of the 18th Central Committee of the CPC, it was 
finally announced that the case filing system would be reformed from a case review 
system to a case registration system. Courts must accept all cases that meet the legal 
requirements in accordance with the procedural law.98 The main purpose of the case 
registration system is to protect a party’s right to trial. This reform focuses on resolving 
the problems that have existed in previous judicial practice where many disputes are not 
accepted or accepted very late, or the courts set further requirements for case filing in 
addition to law. On April 15, 2015, the SPC promulgated the Opinions on People’s Courts 
Implementation of Reforms to the Case Filing Registration System (hereinafter “Case 
Registration Opinions”), and finally decided to reform the case filing system into a case 
registration system.99 

Now the civil, administrative and self-incriminating criminal cases filed to the 
courts,100 which fulfill the legal requirements must be accepted.101 If it needs further 
review, a decision should be made in 7 days after the complaint is received. The new 
system also requires that if the complaints filed by parties do not satisfy the legal 
requirements, the staff of courts have a duty to clarify to the parties what else should be 
supplied in a written instruction notice.102 The Case Registration Opinions also requires 
strictly enforcing case filing standards and prohibiting acceptance requirements beyond 
legal provisions, and “local policies” on case filing that do not comply with laws are to be 
fully cleared out and abolished.103 
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This reform is regarded by GAN Wen, the Deputy Head of the Case Filing Division of 
the SPC, as “the most determined, most thorough judicial reform ever.”104 On June 9, 
2016, a month after the promulgation of the Case Registration Opinions, the SPC 
disclosed the effects of the reform to the public: in this month, the courts registered and 
accepted 1,132,700 cases nationwide, rising by a third year-on-year, and 90% of cases 
were registered on site. The number of cases registered in the courts of Jiangsu, Zhejiang 
and Shandong were each more than 80,000. The growth rate in Beijing, Hebei and Henan 
were all over 40%. The head of one of the civil trial divisions of Chaoyang District 
People’s Court of Beijing LI Youguang told the journalist of Xinhua Net: “Just for today 
the Case Filing Division transferred more than 160 cases to my division. Now the average 
number of cases each judge should try is about 320/every year.” LI also said that in one 
week after the implementation of the case registration system, the caseload of their civil 
division increased 160% year-on-year.105 The data from the SPC also indicated that the 
largest increase in the number of resisted cases was administrative cases, the number of 
which increased 221% year-on-year nationwide. Among them, the number of cases in the 
courts of Tianjin increased 752.40%, increased 480.84% in Shanxi, and increased 
475.86% in Shanghai.106 

As the Case Registration Opinions do not detail which type of cases are still not 
accepted by courts, those judges the author interviewed explain that courts still reject cases 
if those matters are explicitly listed outside the courts’ jurisdiction. This reform mainly 
resolves the problems of local protectionism in case filing and those within the courts that 
illegally refuse to accept cases. 

This case registration system reform does appear to reflect a conscious decision by 
CPC leaders to rely mainly on courts to resolve an increasing number and expanding 
range of disputes, since it was addressed in the document of the Fourth Plenary Session of 
the 18th Central Committee of the CPC.107 The reform also demonstrates that after more 
than 30 years’ legal and judicial reform, the judicial system now has the confidence and 
competency to open the door to nearly all types of cases, simple or difficult. The dramatic 
growth in the amount of litigation especially the dramatic growth rate of administrative 
cases after the reform also shows that there are quite a few Chinese are willing to go to the 
court to resolve their grievances and have confidence in the courts. At the same time, as 
Liebman argued, the increased caseloads also help to improve the authority of courts. On 
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the one hand, it will enhance the status of the courts in China, and on the other hand, the 
increased volume of cases will make the external interference more difficult.108 

It may therefore be assumed that the technical complexity of Chinese judiciary has 
provided the SPC with significant mechanisms to lead and implement judicial reform in 
China. In this professional legal area, although the SPC has to play in the basic bounds 
established by CPC through different directives, the Chinese courts still enjoy considerable 
space to shape the judiciary as they desire within these bounds.109 

II. THE DEVELOPMENT OF COMPETENCE AND AUTONOMY OF THE JUDICIAL SYSTEM 

A. Enhancing Professionalization, Status, and Independence 

The institutional interest of the judicial system implies that the courts should ensure the 
authority of their judgments. In other words, the courts should enforce their decisions 
rigorously and make sure that other government organs should obey legal norms without 
“arbitrary” or “unjustifiable” breaches of established law. However, as ZHANG argued, 
“the judiciary’s normative or moral standing to take such action is not from the rule, but 
rather depends largely on its ability to apply the law fairly and consistently.”110 The 
public criticisms and the CPC’s suspicion of the judiciary’s ability made the SPC 
determined to improve the professionalism of its personnel.  

Therefore, since the judicial reform started from the 1980’s, the SPC has decided to 
promote legal professionalism. Following the outlines set up in the first three Five-Year 
Reform Outlines (hereinafter “FYROs”), the SPC has commenced substantial reforms to 
improve the ability of judges and the professionalism of the whole judicial system.111 In 
accordance with the new Judges Law adopted in 1995 and revised in 2001,112 the 
requirement of academic degree and working experiences is significantly increased to 
improve the judges’ professional qualifications.113 To become a judge, it is necessary for 
LL.B. graduates or non-law graduates to achieve a bachelor degree, possess professional 

                                                        
108 Benjamin L. Liebman, Watchdog or Demagogue? The Media in the Chinese Legal System, 105 

Columbia Law Review 1, 135 (2005). 
109 See ZHANG, fn. 38 at 6. 
110 Id. at 53, 54. 
111 Donald C. Clarke, China’s Legal System: New Developments, New Challenges, Cambridge University 

Press (Cambridge), at 71 (2008). 
112 In the new Judges Law, general qualifications for judges include: (1) to be a Chinese citizen; (2) to 

have reached the age of 23 and over; (3) to endorse the Constitution of the People’s Republic; (4) to have fine 
political and professional quality and to be good in conduct; (5) to be in good health; and (6) to accord with 
the educational requirements. See 中华人民共和国法官法 (2001 修正) (Judges Law of the People’s Republic of 
China (2001 Amendment)), issued by the Standing Committee of the NPC, adopted on Feb. 28, 1995, 
amended on Jun. 30, 2001, art. 9.  

113 ZOU Keyuan, Judicial Reform in China: Recent Developments and Future Prospects, 36 The 
International Lawyer 1039, 1055 (2002).  



296 FRONTIERS OF LAW IN CHINA  [Vol. 12: 278 

knowledge of law, and have worked in the legal field for two years.114 For those who will 
work at a superior people’s courts or the SPC, three years of legal working experience is 
required. For those graduates with LL.M. or J.S.D. degrees, one year of working 
experience is required.115 

The most striking revision in the new Judges Law is the requirement of passing the 
National Judicial Examination (hereinafter “NJE”). According to the new Judges Law, 
from January 1, 2002, all new entry judges and prosecutors must not only meet the 
academic degree and working experience requirement, but also have passed the NJE.116 
Before 2001, there were separate exams for lawyers, judges and prosecutors.117 From 
2002, to become a qualified legal professional such as a judge, prosecutor or a lawyer, 
one has to pass the NJE. Firstly held on March 30 to 31, 2002, with a predetermined pass 
rate of 7%,118 the competitiveness of this exam has rendered it the “No. 1 Exam in 
China.”119 

With the improved requirement applied on the judicial qualification according to law, 
in the real practice of judicial appointments and promotions, the professional skills are 
gradually emphasized. From big cities such as Shanghai and Beijing to small counties, the 
courts in China have tried many methods to absorb the best people to work in courts. Now 
most judges are selected from the excellent graduates of prestigious law universities; 
moreover, some courts have tried other ways to recruit judges, such as selecting judges 
from lawyers through public examination,120 or promoting judges from the lower courts. 
Some teachers in law universities can also be selected to be judges through some public 
exams.121 Generally, the judges should pass the civil service examination (gongwuyuan 
kaoshi) and NJE. The selection of judges in specific courts is usually arranged by 
personnel departments in different courts; sometimes the evaluation team includes judges 
from the higher courts.122 The head of courts is usually not involved in the selection to 
avoid influencing the fairness of selection. All the young judges in their forties the author 
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122 The author interviewed with judges in Beijing in Sep. 2013.  
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interviewed in Beijing and Shanghai have a master’s diploma in law, although just one used 
to major in literature but finally got the master’s diploma in law.123 Even in a small county 
in Shandong Province, the young judges the author interviewed have a master’s degree in 
law, or at least a bachelor’s law degree.124 All the newly-recruited judges the author 
interviewed have passed the NJE. All are selected from the public selection exams 
including both written and oral tests.125 

After decades of reforms, the education level of judges has improved dramatically. In 
the past, many judges were retired military officials or government cadres without much 
legal training. Since 2002, all new judges in China have been required to possess 
bachelor’s degrees. Many new judges, in particular at higher-level courts in major cities, 
have possessed graduate degrees in law. Older judges who lack legal training are pushed 
into early retirement, or are sometimes no longer permitted to hear cases. Consequently, in 
mid-2005, it was reported that, for the first time, more than 50 percent of Chinese judges 
had bachelor’s degrees among a total of about 200,000 judges in China,126 which marks a 
sharp increase from 6.9 percent in 1995.127 

Over the last decades, the SPC also has reinforced the professional training for judges. 
Judges who had already been in service in their early years without a bachelor’s degree or 
passing the NJE are required to attend professional training to meet the relevant 
qualification requirements. For example, in 2002 the SPC required that the sitting judges 
under 40 should obtain a legal degree within five years, or they would lose their jobs as 
judges; those judges over 40 without a university education must complete a training 
course to keep their position.128 For that purpose the SPC set up the National Judges 
College in 1997.129 The content of the training for judges and procurators include legal 
knowledge, practical skills, political theories and professional ethics.130 

The career experience of a retired judge the author interviewed shows us the basic 
course of the professional development of Chinese judges.131 This retired judge is from a 
basic court in a small county in Shandong. He used to serve in the army when he was very 
young. When he left the army, he became a local civil servant and was selected as judge in 
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1982 because of the extreme shortage of judges in court at that time. Among all the selected 
judges, few had knowledge of the science of law, and some had only primary school 
education. When they became judges, the State encouraged them to study law and 
supported them to get some kinds of official legal certificates. At that time, 48 judges 
participated in the corresponding legal education, of whom only 3 got the final diploma; 
“one is me,” he said proudly. However, as more and more professionalism is required in 
China’s judiciary system, after several years’ work as a judge, he retired at 51 years of age. 
This judge’s career map reflects the process of judges’ professionalization in China.  

The improved legal professionalism is most manifested in the improved quality of court 
leaders. While the new Judges Law obviously raises the quality requirements for judges, it 
is criticized by manifest defect that it does not require the court president to have formal 
knowledge in law.132 Actually this lower qualification requirement on the presidents of the 
court reflects the reality that they are nominated by local Party committee at that time. For 
example, one retired Deputy President of a local court the author interviewed133 used to 
work as a civil servant and was promoted as Vice President of the court as a reward for his 
excellent work as a government official in the 1990’s. At that time the president and the 
vice president of courts were usually promoted from the senior ranks of Party or 
government branches. The head of courts were usually nominated by local Party committee 
at the corresponding levels. Facing such kind of common situation, in 2002, the SPC 
decided to improve the professionalism of court leaders. According to Art. 20 of Opinions 
on Strengthening the Professional Construction of Judicial Team issued by the SPC in 2002, 
the SPC required that “the leaders of courts in different levels shall have the legal 
knowledge and legal working experience. Those do not meet the requirements of the 
Judges Law cannot enter the leadership of courts and are not appointed as president of court 
or head of court divisions.”134 The improved requirements definitely improve the threshold 
of court presidents, and have direct influence on many then-presidents or deputy presidents 
of courts. For example, the retired president the author interviewed had to participate in the 
corresponding legal education after he became the vice president of a court, and eventually 
obtained a diploma in law. During the interview, the author noted that the retired president 
was knowledgeable in law.  

In nearly 20 years after the First FYRO was set out in 1999, as ZHANG argued, “no 
matter which theory one abides by, the observation that courts have a vested interest in 
promoting legal professionalism, both personal and institutional, remains basically 
                                                        

132 WU Lichuan, 让外行当法院院长, 有违法治精神 (Appointing a Layman as the President of Court 
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133 The author interviewed with a retired deputy president of court in Shandong Province in Feb. 2014.  
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valid.” 135  Even when the SPC puts much emphasis on the supremacy of Party’s 
leadership and populism, scholars notice that improving professionalism still remained 
“firmly on the SPC’s list of guiding principles, side by side with the promotion of 
populism.” 136  For example, in the SPC’s Third FYRO, in addition to calling for 
leadership by CPC and an endorsement of the “mass line,” it also stressed to continually 
improve the legal professionalism of judges and strengthen the competence of the courts so 
that they had the ability to exercise their judicial power independently and fairly.137 

The improvement of legal professionalism is particularly highlighted in the Resolution 
released by the Fourth Plenary Session of the 18th Central Committee of the CPC, which 
was set out to establish a professional elite class of judges with more decision-making 
power, enjoying more resources, but also with more responsibility.138  The increased 
professional quality of judges can facilitate the forming of professional identities.139 As 
ZHANG argued, while the legal matters have become more and more complicated, “the 
gradual development of legal professionalism over the past decade has undoubtedly 
increased the judiciary’s overall functional independence.”140 

B. IT and the Development of Judicial Independence 

At the beginning of 2016, the SPC issued two development plans: Five-Year Plan for 
Information Construction of People’s Courts (2016–2020) and Five-Years Plan for 
Information Construction of the SPC (2016–2020). These two plans set out the 
frameworks of the courts’ information construction in the following five years to build up 
a large data analysis center as the core of the people’s court information version 3.0, and 
promote the modernization of judicial information system and judicial capacity.141 These 
two plans estimate that the SPC is committed to leading the court system to build a 
unified national court information system, which was constructed by individual courts 
before. 

Actually, since 1990’s, the court system has committed to the building of a court 
information system. With these efforts, the achievements are remarkable. For example, 
the SPC builds a “command and information internet system” (shuju jizhong guanli 
pingtai) as the work outline for China’s court system nationwide. According to this 
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system, the SPC has got a useful mechanism to understand and master the work of the 
whole court system. The caseload nationwide will be renewed every five minutes on the 
website of the SPC. The SPC can also display any court proceeding across the country, 
including courts in the most remote areas.142 

1. Construction of the IT System Helps to Decrease the Influence of the Higher Courts 
and Build Professional Identity. — Normally little is realized that higher level courts 
could be a threat to judicial independence. However, in a certain circumstances, judicial 
independence of lower courts may be undermined when higher courts exert undue 
influence on lower courts outside the normal channels of appeals. 

In China, as discussed above, there are many circumstances where lower courts prefer 
to seek guidance on legal or factual issues of particular cases from the higher courts 
through a process known as qingshi, or requesting instructions. In the past, lower 
professional capability means the judges in the lower courts had no other choice but to 
resort to higher courts for help to resolve complicated cases. The tradition was deepened by 
judges’ assessment criteria. Generally, the revision ratio on appealing cases is an important 
index in assessing Chinese judges’ working performance in the lower courts. In Liebman’s 
comments, “a judge who gets decisions ‘wrong’ can be fined or, in serious cases, removed 
from office.”143 Under this assessment system, it is not difficult to understand that judges 
in the cases of first instance might be inclined to seek opinions from the appellate court 
before they make decisions. 

In addition to the formal qingshi,144 on many occasions when judges encounter a 
challenging factual question, they still prefer to contact their appellate courts to discuss 
how to handle such a case. This kind of qingshi practice has been criticized as depriving the 
litigants’ right to appeal, as in this situation, the higher court actually has already decided 
the key issues of first instance without a complete formal legal procedure.145 This practice 
has also been criticized as undermining the independent decision from judges in lower 
courts.146 Despite facing so much criticism, in practice, “it continues to be an important 
mechanism for judges seeking guidance in difficult or potentially sensitive cases.”147 
Although the higher courts’ answers are not legally binding with the lower courts, as have 
been discussed above, in most cases the lower courts will follow the higher courts’ 
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suggestion or at least consider them seriously in making their decisions. The SPC has 
attempted to resolve this problem. The Second FYRO recommends that rather than 
seeking advice from a higher court, based on the application of the litigants, or decided by 
lower courts, the lower court can submit cases involving generally applicable legal issues 
to its appellate court to hear directly.148 Trying these cases directly in a higher trial level 
court would eliminate pre-existing problems in the qingshi cases, and would also preserve 
the integrity of the appeal process. 

However, with the increase of judicial professionalism, the results of the author’s 
interviews suggest that although the situation differs from court to court, the suggestion 
received from the appellate courts has diminished in general over time,149 which can be 
attributed to different possible reasons. In part, it might be the result of increased 
confidence of judges with improved professionalism; it might also result from the 
increased volume of cases and harsher time limits for case concluding so that judges are 
too busy to seek instructions from a higher level.  

The construction of an IT system in the court system also contributes to the decreased 
influence from the higher courts. In Liebman’s argument, the communication practice 
among the judges has been transformed with the use of the internet by individual judges. 
As a result, the way of using and applying law is also changed. In the time without easy 
access to the internet, judges used to work under limitations in courts. For those judges 
working in remote areas, it is even difficult to get the latest information about national law, 
not to mention knowing how similar cases are handled in other courts. The only help they 
could obtain is to resort to the instructions of the higher court in novel or difficult cases. 
However, the situation has changed in the internet era. It is now easy for judges everywhere 
to get not only the knowledge of law, “but also how such laws are being applied and 
debated elsewhere.” 150  The transition was confirmed by Liebman’s interviews. The 
Chinese judges who participated in Liebman’s interviews overwhelmingly commented 
that it was routine for them to do research online to help their trial work, especially when 
they faced some hard or novel cases. A great many judges said that instead of asking for 
help from higher courts, now they mainly research online to see how other courts especially 
the courts in Beijing or Shanghai have handled similar cases to resolve the legal issues. 
Academic websites are also frequently visited by judges to get theoretical support.151 As a 
result, the internet helps the courts to build their professional identity, at the same time the 
influence of the higher courts over the lower courts has diminished. 

2. The IT System and the Transparency of Judicial Decision-Making. — Judicial 
corruption is always an important barrier to the building of an independent judiciary. 
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Serious judicial corruption also legitimates the supervision and interference from Party 
committees, government agencies or media. In recent years, the SPC has devoted great 
efforts to decreasing judicial corruption, however, the achievement is limited. The 
information system construction seems to shed light on a useful way to decrease judicial 
corruption. 

The transparency of the process of judicial decision making is generally believed to 
be the best way to guarantee justice.152 In China’s court system, the “command and 
information internet system” which has been established seems to have played an 
important role in improving the transparency of the judicial process. The trial process can 
now be recorded and tracked back at any time. Thus it is an effective way to supervise the 
judges’ decision-making process and help judges to work under the law. A very important 
goal of judicial reform is to put the judicial power into a cage. The information system 
helps. In addition, the SPC has built the largest Chinese judgment reference database 
which has nearly 16 million copies of judgment documents and is open to the public. The 
courts thus welcome the supervision of society.153 

In conclusion, with the construction of a judicial internet platform, all the judges use a 
common work platform which helps judges to look horizontally when they encounter new 
legal issues. This kind of practice may improve the consistency of the application of law. 
At the same time, the building of the internet may also facilitate the development of a 
professional identity and autonomy among judges. Even though this improved judicial 
professional identity and autonomy may not enable them to decide politically sensitive 
cases independently, “it may assist them as they seek to combat interference from both 
within and outside the courts.”154 The internet also contributes to the decreased judicial 
corruption and the increase of courts’ ability to enforcement, and finally helps to improve 
the authority of China’s judicial system. At the same time, it also provides a wealth of 
practical material for the study of law, providing an important platform for the 
dissemination of legal knowledge and strengthening the rule of law. 

C. The Lower Courts and Judicial Independence 

With the improvement of judicial professionalism and the broad judicial discretion, 
many local courts have been committed to institutional innovation. As we have 
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discovered before, the SPC often resorts to judicial interpretations to create new legal 
provisions. But such interpretations are usually made cautiously and seldom directly 
challenge the authority of other State institutions. However, the lower courts in China 
have long been engaged in judicial experimentation and innovation, and increasingly 
issuing decisions that appear to challenge existing legal norms or deliberately break new 
legal ground in recent years. That is why some scholars comment that in China, certain 
important institutional modifications are not from the top-down reform, but from 
bottom-up experiments.155 And indeed, as will be discussed later in this section, many 
innovations made in the lower courts are confirmed by SPC later. 

In the lower courts, some courts directly challenge the effectiveness of administrative 
regulations, aiming to further challenge the norms that assert courts have no power to 
review the effectiveness of laws or regulations, thus to expand the competency of courts. 
In the well-known “Seed Case,” a court in Henan Province announced to invalidate a 
Henan provincial pricing regulation since it conflicted with the Seed Law of the People’s 
Republic of China. The case caused a hostile response from Henan Province People’s 
Congress as its authority was challenged. The Henan Province People’s Congress then 
removed the judges from office. In the end, after the national media reported on this case, 
the judges regained their positions.156 

Similarly, in trying defamation cases brought by public famous people, courts in 
Shanghai, Beijing and Guangzhou have created new legal norms, directly or indirectly 
suggesting that famous people should bear a higher degree of media scrutiny than 
ordinary people, although there is no distinction between ordinary and public people in 
Chinese defamation law.157 In addition, in a series of administrative cases brought by 
university students to their universities, courts have upheld that universities may be the 
proper defendants under China’s Administrative Procedural Law, even though it is 
generally recognized that the administrative procedure law does not apply to 
universities.158 

Long before the introduction of the “guiding cases system” by SPC, some courts tried 
to find a new way to expand their judicial interpretation authority. For example, in July 
2002, the Zhongyuan District People’s Court in Zhengzhou established a new system that 
“allowed judges to follow prior decisions rendered by other judges of the same court” in 
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similar cases as precedent.159 LI Guanghu, the then President of this court, wrote an article 
to introduce the above system and define it as “a process whereby a prior decision shall be 
recognized as a ‘precedent’ with certain degree of binding effect in the adjudication of 
similar cases in the future, which other panels and individual judges should refer to in 
handling similar cases.”160 

This innovation was followed and implemented by Tianjin to the courts of provincial 
level.161 Only a month after the Zhongyuan District People’s Court’s innovation, the 
Tianjin High People’s Court began to draw up the plan to apply for the “precedent 
guideline system” in August 2002.162 According to the Tianjin system, precedents were 
selected and adopted by adjudication committees of the Tianjin courts, which included the 
high court itself, two intermediate people’s courts, and a number of local people’s courts. 
According to the Chief Judge of the Tianjin High People’s Court, this practice aimed at 
improving the consistency of applying law in similar cases and the transparency of 
litigation process, reducing the abuse of judges’ discretion and increasing the judicial 
efficiency, and finally filling the gaps between the judicial needs and insufficient statutory 
provisions.163 As discussed above, the essence of these innovations has been adopted by 
the SPC in its “guiding cases system.”  

There are also courts that experiment to improve the transparency of judicial 
decision-making. In 2001 and 2002, the Shanghai Second Intermediate People’s Court and 
Guangzhou Maritime Court initiated the measures that the courts should publish court 
opinions including dissenting opinions in their decisions. 164  By opening the judges’ 
decision-making process, it was expected to facilitate greater fairness in the judicial 
process, at the same time, increase the public’s trust. Making judges disclose their judicial 
opinions in the official judgment may also help improve their “professional and ethical 
standards, because they will be more careful in their reasoning if their decisions are subject 
to public scrutiny.”165 This innovation was confirmed by SPC’s judicial interpretation 
which requires that judges should expose the decision-making process and reasoning logic 
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in their official judgments.166 
In addition to active innovation to expand judicial power and challenge other actors of 

the State, the inferior position of the courts makes courts rely on the super power of the 
State to develop judicial independence. In HE’s empirical research on the 
protest-supported housing demolition litigation, he discovered that with the Party’s 
rhetoric of “maintaining stability by law,” judicial empowerment is triggered and sustained 
in China. 167  In contrast with the general practice that “maintaining social stability” 
damages judge’s adjudication independence, HE argued that since the local Party 
committees and government agencies all have a crucial need to solve sensitive disputes 
through the courts to keep social stability, the courts can deliberately use the legal 
flexibility and show their institutional difficulties to the administrative agencies. 
Consequently, they can “rely on, and indeed take advantage of administrative power” to 
resist other political actors’ pressure on courts and “develop a significant form of judicial 
independence, even though they are still embedded in the complex web of the power 
structure.”168 

The positive effects of moderate judicial innovation in China highlight the importance 
of legal experiment in the court reform. The judicial innovation also implies that within the 
authority delegated by NPC, the courts have greater discretion in adjudication and 
application of law. But more importantly, as LIN argued, in this process of exploring new 
procedural designs, “traditional thinking has been challenged, ideological taboos have 
been broken, the relationship between the individual and the government has been 
perceived in a new light, and the role of the courts are under constant reassessment.”169 

D. The Transition of Personnel Management of the Court in Practice 

Nearly all the scholars who estimate the status of China’s judicial system would say 
that the courts are dependent on the government as personnel selection and funds are 
controlled by local government. However, with decades of judicial reform, the situation 
has now changed. 

According to the field work results made by the author and other scholars, although 
the Constitution has not been revised, generally in practice the courts have the final say to 
select and appoint the judges and assistant judges, leaders of different divisions in the 
court and members of judicial committees. The Party committee and the political and 
legal affairs committee at the same level participate formally in the appointment of judges 
and leaders of different divisions, and generally respect the courts’ decisions. Thus it can 
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now be said that it is common for local courts themselves to decide the selection and 
appointment of local judges and other leaders in different divisions except for the 
president of court.170 

As to the appointment of the president of the court, in theory, the higher level Party 
committee and the organization department have the power to select this position. The 
higher court and the Party committee at the same level usually play a subsidiary role. 
However, with the SPC’s dedication to improve judicial professionalism, it is less easy for 
Party and government officials to be directly promoted as the president or vice presidents 
of court, which is prominent in previous decades. The author’s field work results show that 
in the practice of selecting the local court president, the higher courts now have an 
increasingly important role. For instance, in the appointment of the president of basic 
people’s courts, the intermediate people’s court has not been confined to the suggestion or 
reference of the candidates for president, nor limited to a veto power, but actually has the 
decisive power delegated by municipal Party committee and its organization department. 
Once the intermediate people’s court has selected a candidate, the Party committee and its 
organization department will often give their approval. This finding is echoed by the field 
work result made by Professor ZUO. During his interview, a head of a division of an 
intermediate people’s court who was once assigned by intermediate people’s court to be 
president of a basic people’s court commented “the intermediate people’s court has the 
decisive influence on the selection of candidate of president of the basic people’s court. 
Usually the intermediate people’s court would nominate a candidate. The organization 
department of the municipal Party committee will respect the opinion of the intermediate 
people’s court, although they have responsibility to assess the nomination. Even if the 
local Party committee has selected a candidate, the selection is useless if the intermediate 
people’s court disagrees. The local Party committee can negotiate with the intermediate 
people’s court about the candidate. However, as the intermediate people’s court is in 
charge of it, and the local Party committee just plays a subsidiary role, the intermediate 
people’s court can veto the selection directly.”171 Now the act of an intermediate people’s 
court assigning a judge from their court to be the basic court president is not something 
special, but has become a new tradition.172 This practical tradition is duplicated in the 
selection of the president of intermediate people’s courts, during which the high people’s 
court has considerable power.173 

As to the appointment of the vice president of a local court, generally the Party 
committee of the local court, especially the president of the local court, is able to 
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recommend a candidate which is possibly accepted. However, the final say is still in the 
control of the local Party committee and its organization department. Generally speaking 
there is a kind of “power negotiation” between the local court, the higher court and the 
local Party committee.174 

In conclusion, judges and other leaders inside the court are usually selected and 
appointed within the court, and the process is under the control of the local court Party 
committee. The selection is through different kinds of exams and assessment procedures, 
according to the candidates’ professional qualifications and ability. At the same time, the 
candidates also have to pass the NJE and the civil service exam. In contrast, in the 
leadership promotion, the selection of president and vice president of court encounters 
more influence from outside the court itself. And the selection requirements are based 
more on political and administrative criteria. Given this transition in personnel 
management in China, it is reasonable to say that the authority and autonomy of judiciary 
has been expanded. 

E. IT System Construction and the Ability of Enforcement 

As the last line of social justice, enforcement is related to the realization of rights 
given by effective judgments, and thus it is extremely important to safeguard the rights of 
the parties and the protection of the credibility of justice and judicial authority. However, 
the enforcement of judicial decisions has always been a problem in China, since people 
subjected to enforcement tend to avoid or resist the enforcement, and/or request that 
powerful individuals intervene in the enforcement process. 

The SPC are committed to resolving this problem to improve public confidence in the 
court system and protect judicial authority. This commitment has been strengthened in the 
year of 2016 since the SPC has set a deadline to resolve difficulties associated the 
enforcement of judicial decisions. As part of the reform plan to the enforcement system, 
the SPC decided to improve the information level, regulate enforcement procedures, 
strengthen implementation measures, and strengthen the record-keeping system regarding 
non-compliance with the enforcement of judicial decisions to resolve the difficulties of 
enforcement within two to three years.175 

Among all the measures implemented, the information construction has played a large 
role. The most difficult part in enforcing decisions is to identify the property of the parties. 
Owing to the status of courts before, the banks and other related departments do not like 
to cooperate. Now in the SPC’s “command and information internet system,” a subsystem 
named “enforcement command system” is inserted to help the enforcement of effective 
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judgments. The “enforcement command system” has a comprehensive network with 
investigation and remote command functions. It has been connected to more than 200 
banking and financial institutions. To query the information about the parties’ property, 
the SPC makes it possible to check out the parties’ property information in a matter of 
seconds, regardless how remote the court is. As President of the SPC, ZHOU Qiang 
commented, “it is a revolutionary mechanism which was unimaginable in the past.”176 
Judges say it is a very useful mechanism to aid enforcement.  

The implementation of the credit system also plays a big role in improving the 
enforcement rate. For example, in July 2013 the SPC introduced “A Number of 
Provisions on the Publication of Information on the List of Dishonest People,” and signed 
the Joint Disciplinary Memorandum of Cooperation with 44 units including China 
Railway Corporation and People’s Bank of China. According to the statistics of the SPC, 
at the end of February 2015, the relevant departments have prevented 78.24 million 
dishonest peoples from catching the train, and 38.87 million people from boarding a plane. 
As a result, more than 10% of debts bilking (laolai) have applied for the enforcement 
automatically or negotiated a settlement agreement under the influence of the joint credit 
discipline.177 

In spite of this, the courts are still facing serious challenges in the enforcement of their 
judgments to fulfill the public’s demands and expectations. In March 2016, the SPC 
issued “Work Report on the People’s Court Execution from 2013 to 2015,” pointing out 
that there are six major problems that plague the enforcement of judges’ decisions, 
including that a larger proportion of persons subject to enforcement have no property 
available for enforcement, quite a few have the ability to comply but escape enforcement, 
or evade or resist the implementation; part of the property is hard to realize; at the present 
stage, the courts’ enforcement means are still inadequate, execution divisions are passive, 
delaying in implementation and selecting cases to implement; and some people or State 
agencies still intervene in the process of execution.178 However, inspired by courts’ 
achievements, the SPC is confident that it will be able to resolve these problems in two or 
three years. 

CONCLUSION 

This article has examined various mechanisms that the courts have employed to 
actively push the development of judicial independence in China. It found that the SPC 
enjoys not only the comprehensive competence in cases adjudication, but also the 
expansive “quasi-legislation” power of judicial interpretation. The “guiding cases system” 
introduced by SPC further extends the SPC’s authority and facilitates the development of 
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legal professionalism and judicial identity. Moreover, the case filing system reform 
initiated in the Fourth Plenary Session of the 18th Central Committee of the CPC in 2015 
dramatically improves the courts’ adjudication competence, demonstrating that the CPC 
has decided to raise the importance of the courts’ role in dispute resolution and delegate 
more adjudication authority to them. As a result of technical complexity and functional 
specialty, the judiciary has built a huge legal apparatus far too complex for external 
political forces to directly dictate every substantive court’s decision.  

Additionally, this article found that with decades of deliberate building led by SPC, 
legal professionalism has dramatically improved. Growing numbers of well-educated 
judges have improved capabilities and developed stronger professional identities. The 
construction of the IT system within the judicial system also helps to generate a more 
consistent application of law, improve the transparency of the judicial process, decrease 
the influence from the higher courts and build the professional identity of the judiciary. 
While legal matters have become more complicated, the gradual development of judicial 
capability and professional identity have certainly improved the courts’ functional 
autonomy in general. There is active judicial innovation applied by lower courts and a 
strengthened ability of judicial enforcement. The courts have largely gained control over 
the selection and appointment of judges and leaders of courts.  

After more than 30 years of development, judges increasingly rely on the rhetoric of 
judicial independence and the CPC’s endorsement of the importance of law to assert their 
own interests and institutional identity. They have replaced their military-style uniforms 
with robes, which demonstrates that the court system has developed into a solid 
institutional unit with distinct judicial identity and functional specialty. At the same time, 
the greater professional identity and improved competence in judiciary increase the 
ability of courts to resist interference from both within and outside judiciary. 

Finally, it is worth mentioning that the judiciary’s active pursuit of independence is 
legitimized by Party’s rhetorical commitment to the rule of law. Indeed, the latest reforms 
including the reform on the case filing system and the improvement of effective 
adjudication enforcement results are all under the CPC’s official policy released in the 
Resolution released by the Fourth Plenary Session of the 18th Central Committee of the 
CPC. Thus the development of judicial independence is under the support of the CPC. 
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